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LE MIERE J: John Costigan and Muriel Josephine Costigan were
married for 62 years before Mr Costigan died omnl9 2004. There were
four children of the marriage: the second defehd&uwzanne) born
6 March 1948, the plaintiff born 29 December 19%@, third defendant
(Robynne) born 15 February 1952 and Leigh born @%ekber 1957.
Leigh died in 1985 aged 28. Muriel Costigan (thexahsed) died on
20 May 2007 and left a will. Under her will shepamted the first
defendant as her executor. She left some speattifittels to family and
friends. The deceased left to the plaintiff allr rehares in Investa
Property Trust, which at the date of her death dadlue of $50,437.50.
The deceased left the house and land, on whicfath#y had lived, other
shares and money in various bank accounts to Sazamth Robynne in
equal shares. The statement of the assets anlitibalof the deceased
filed in the court by the executor stated thatektate had a net value of
$1,780,538.96. The plaintiff claims that she haerb left without
adequate provision for her proper maintenance,@tigp advancement in
life and applies under s 6 of tHeheritance (Family and Dependants
Provision) Act 1972ZWA) (the Act) for an order that such provisionths
court thinks fit be made out of the estate for fhaipose.

The executor and the estate

2

The executor has sworn three affidavits conceriingg assets and
liabilities of the estate but otherwise has taken attive part in the
proceedings and will abide the decision of the todfor convenience |
will refer to Suzanne and Robynne as the defendants

The Investa Property Trust shares were sold and ptioeeeds
invested with ANZ. On 17 January 2008 the balanddat account was
$57,184.14. The estate included a sum of $25,08%ribed as the
Department of Veterans Affairs one off payment. affmoney was not
covered by the terms of the will and the plaint8fjzanne and Robynne
were entitled to that money in equal shares undéd <f the
Administration Act 1903(WA). On 23 January 2008 the executor
distributed the sum of $8,360.49 to each of thenpf§ Suzanne and
Robynne. That was their entitlement to the Depanthmof Veterans
Affairs one off payment. On 16 May 2008 the executistributed
$58,458.62 to each of the plaintiff, Suzanne anyRoe as an interim
distribution.

Counsel for the defendants submits, and | accept, the present
value of the estate is approximately $1,554,043.89hat sum is
calculated as follows. The value of the assetsqmity held by the
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executor is $1,581,129.65 after adding back theximtdistributions made
on 16 May 2008 and adding back the Department derdas Affairs

payment of $25,000 plus accrued interest. Fromt team of

$1,581,129.65 has been deducted estimated incom t30 June 2009
and executor's additional legal costs and antiegairther costs.

Legal principles

5

Section 7 of the Act sets out the persons who atidezl to make a
claim under the Act for provision out of the estatehe deceased. The
plaintiff, as a child of the deceased, is entitiednake a claim.

Under s 6 of the Act the court is required to cayug a two stage
process. The first stage calls for a determinabiowhether the applicant
has been left without adequate provision for hesppr maintenance,
support, education or advancement in life. Theseéstage, which only
arises if that determination be made in favouhefdpplicant, requires the
court to decide what provision ought to be made ajuthe deceased's
estate for the applicant. The first stage has beescribed as the
'jurisdictional question’. That description mearts more than that the
court's power to make an order in favour of an iappt under s 6 is
conditioned upon the court being satisfied that dmgposition of the
deceased's estate is not such as to make adegovatgn from her estate
for the proper maintenance, support, educationdgacement in life of
the applicant: Singer v Burghouse (1994) 181 CLR 201, Mason CJ,
Deane and McHugh JJ (208) - (209).

Whether, in the disposition of the estate, adeqpateision was
made for the proper maintenance, support, educaticadvancement in
life of the applicant is to be determined at theéedaf death of the
deceased. If it is found that adequate provisias mot been made the
court has a discretion to make such provision #snks fit. It must take
into account the relevant facts as they exist attitme of the making of
the order.

In Vigolo v Bostin (2005) 221 CLR 191 Gleeson CJ in discussing the
Act said:

It is evident that, depending upon the stage obictamation involved, the
following judgments are required by the terms @.s What kind of
provision for the matters referred to in that smttshould be regarded as
adequate? What should be regarded as proper mante, support,
education or advancement in life in the case o&’iqular applicant? If
the court comes to exercise its discretion to nekerder in favour of an
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applicant, what should it regard as fit provision the purposes referred to
in the section? Upon whom should the burden ol surcorder fall?

Each of those judgments is to be made by referémawiteria that are

expressed in the most general terms. Two of tlyewads are 'proper’

and 'fit. Fitness and propriety are value-ladencepts. Those values
must have a source external to the decision-makkmality is the source

of many of the values that are expressed in thenommlaw, in statutes,

and in discretionary judicial decision-making [[].

9 Gleeson CJ said that 'from the earliest days causpounding the
legislative purpose have invoked moral values'.[1The Chief Justice
said that the concept of ‘familial obligation, nomnnaturally or
inappropriately described as moral', was emplogetionly to account for
the power of curial intervention, but also to illuvate the legislative
purpose bearing upon the nature and extent of pppte intervention’
[11]. The Chief Justice said:

The legislation was not merely, or even primarigoncerned with
relieving the state of the financial burden of suipg indigent widows
and children. The courts were not empowered met@lynake such
provision for an applicant as would rescue the iappt from destitution.
The legislative power was to make 'proper' provisidudicial explanation
of what was meant by proper provision was based tipe idea of a moral
obligation arising from a familial relationship. hdt is one of the
fundamental ideas upon which the structure of ouaresy is based [12].

10 All members of the court irVigolo v Bostin accepted that, in
applying the Act, the court must make a value juegimwhether
appropriate provision has been made, and the domkrthe value
judgment must be determined by prevailing commustigyndards.

11 The plaintiff had a poor relationship with the dased. At the time
of the deceased's death the plaintiff had beearegtd from the deceased
for about 30 years. Prior to that the plaintifillengaged in conduct and
had experiences that had upset the deceased. or56(3) of the Act
provides that the court may refuse to make an omddavour of any
person on the ground that his character or conducuch as in the
opinion of the court to disentitle him to the benef an order. However,
the defendants do not submit that the court shafigse to make an order
in favour of the plaintiff on the ground that hdracacter or conduct is
such as to disentitle her to the benefit of an ordédne defendants submit
that the fact of the estrangement, regardlessafatise, is relevant to the
existence (and, if relevant, extent) of any moralyd Before considering
the effect of the plaintiff's estrangement from tleeeased on her claim it

Document Name: WASC\CIV\2009WASC0115.doc  (AH) Page 5



[2009] WASC 115

LE MIERE J

IS convenient to refer to the plaintiff's relatibns with the deceased, her
personal and financial circumstances and thoseizdu$e and Robynne.

The plaintiff's relationship with the deceased in ler early years

12 There is little evidence concerning the relatiopsbetween the
plaintiff and the deceased in the plaintiff's eargars. In her affidavit
sworn 11 October 2007 the plaintiff said:

I loved my mother but did not have a good relatiopsvith her [12].

13 In cross-examination the plaintiff agreed that ¢hiead always been a
lot of problems between her and her parents. Tdatgf denied that she
was a teenager that caused trouble to her par&htsplaintiff agreed that
she had not had a happy childhood.

14 Counsel for the defendants asked the plaintifialver of questions
about the details and causes of her unhappy cluttlhoThe plaintiff
declined to answer those questions. Counsel &défendants submitted
that | should draw the inference that any answerpiaintiff would have
given would have been adverse to her case. Theratdeast two things
to be said about that submission. First, the pfésmrefusal to answer
counsel's questions must be seen in the contettieofrial as a whole.
The plaintiff's refusal to answer questions ocalirsaortly before lunch
on the first day of the trial. Immediately befdwech | informed the
plaintiff that counsel for the defendants had infed her that if she
declined to answer some of his questions he maypneds them but
would ask the court to draw an inference advergbdalaintiff because
of her failure to answer counsel's questions. rL#tat day, counsel
returned to the issue of the plaintiff's childhoad the following
exchange:

And you say, 'in my view | had not had a happyditod'?
---That's correct.

And 1 think you have agreed that wasn't becauséhefway you were
brought up?

---In some ways, yes, it was (ts 117 - 118).

15 Counsel did not then pursue that issue further. thAe
commencement of the second day of the trial counsehe plaintiff said
that he would re-examine the plaintiff in relatiom some matters in
respect of which she had not answered questiorteeoprevious day. |
raised with both counsel whether counsel for thiertants should be
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16

17

18

19

20

permitted to put his questions again to the pltirdiefore she was
re-examined. The plaintiff herself informed mettshe was willing to
answer guestions in relation to Saudi Arabia antcelation to her name
change. Counsel for the defendants said that thed@ther questions for
the plaintiff on those subjects and was unabletoember what the other
guestions were. | informed counsel for the defatgléhat if any matters
were dealt with in re-examination which he did hatve an opportunity to
deal with in cross-examination because the pldirtdd declined to
answer his question then | would give him an oppuoty to take up those
matters again with the plaintiff.

In re-examination the following exchange took place

Now, apart from the telephone communications youdenacan you
enlighten the court as to why you physically did nome back to pay a
visit to your parents?

---Because | believed that | would have been ttderdut rejected.

Thank you. You were also asked or it was put to fftat you were a
difficult teenager?

---That's correct.

Apart from the incident of the forging of the chegqulid you do anything
after that period which could be described as perheprehensible?

---No (ts 148).

At the completion of re-examination | invited coehdor the
defendants to further question the plaintiff inatedn to any matters
arising out of her re-examination. Counsel did pot any questions to
the plaintiff about her life or relationship witlelhparents before the age
of 17.

Second, the nature and causes of the plaintifégioaship with her
parents before the age of 17 are not very imponntethtis case.

The defendants expressly do not rely upon disemgittonduct by
the plaintiff and hence no occasion arises for drgvany inference as to
any misconduct by the plaintiff during those years.

The defendants' case is based upon the estrangeiminat plaintiff
from her parents which the defendants say commewbed the plaintiff
left Perth for the eastern states in about 197@unSel for the defendants
put to the plaintiff that 'you moving to the eaststates was the event that
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21

triggered the breakdown in the relationship betwg®eu and your
parents’.

The plaintiff denied that her move to the eastdates caused the
breakdown in the relationship between herself ardparents. However,
the plaintiff did not seek to attribute the breakmoin the relationship
between her and her parents to any specific evant®nduct that had
occurred in her childhood. The plaintiff said thzdsically ... my mother
didn't like me'.

Plaintiff's relationship with deceased 1967 - 1977

22

23

24

25

In 1967 the plaintiff became pregnant at 17. At Ineother's
instigation the plaintiff gave birth to a child ldgala, a nursing home for
unmarried mothers, and gave the child up for adaptiSome time after
that the plaintiff took a motor vehicle belongirmthe father of her child
and crashed the car. The plaintiff initially ackdt that as a result of that
conduct she was convicted of the offence of unaigéd use of a motor
vehicle. Later she said that the police were datlet she did not recall
the conviction she received. She said she didrexdll anything about
going to court. The plaintiff said that in hindsigshe thought her action
was a payback (ts 161).

In about 1968 the plaintiff was employed at Priscédargaret
Hospital as a nurse for six months. She ceasedethployment when she
failed her theory exams and had to leave the course

Some time after those experiences the plaintitfééstern Australia
and lived in Sydney. The plaintiff worked in WesteAustralia for
Mayne Nickles and then left Western Australia webe was about 19 or
20. She worked in New South Wales and then wenthé& United
Kingdom in about 1973 or 1974.

In London the plaintiff met an American servicemzalled James
Miller and moved to Saudi Arabia to be with himhelplaintiff says that
in 1975 she married Mr Miller according to Shaaa! In about 1975 the
plaintiff became homesick. Mr Miller bought her raturn ticket to
Australia so that she could see her parents. &tttime the plaintiff was
pregnant. Mr Miller was the father of her childvVhile the plaintiff was
in Australia she lived with her parents. One dag tleceased had a
telephone conversation with Mr Miller. The decehseabsequently told
the plaintiff that she had spoken to Mr Miller atiét 'he now knows all
about you and does not want you to come near harhandoes not want
you back'. The plaintiff attempted to contact Mitl&t but was unable to
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26

27

28

do so. Her return ticket to Saudi Arabia was chede The plaintiff says
that she was desperate to get back to Saudi Atabtantact Mr Miller

and attempt to work things out with him. She toabney from her father
without his knowledge to pay for her airfare. Shé so by forging a
cheque.

When the plaintiff got back to Saudi Arabia, Mr Mil would have
nothing to do with her. He caused her to be clthwg¢gh adultery. The
alleged adultery was with her driver. The plaingave evidence of a
very humiliating experience when she was calledtgefs Sharia court.
She was then released into the care of Americaroaties for whom she
had been working. Her son, Jamie, was born. Skethen ordered to
report to the Saudi Arabian authorities to answer ¢harge of adultery,
the penalty for which was death by stoning. Euwelty the Australian
Embassy officers contacted the plaintiff's parent§he plaintiff was
assisted to flee from Saudi Arabia. Suzanne anbyRte both gave
evidence that their parents had told them that fagier had paid the cost
of bringing the plaintiff and Jamie back to Perffhe plaintiff's evidence
Is that she was not aware that her parents paiddioairfare. She was led
to believe that the Australian Government had piidl am unable to
make any finding as to who paid the costs of tre@npff and Jamie
returning to Perth.

After the plaintiff returned to Australia she livedth her parents for
10 weeks. She then put Jamie into day care, gut at Garrick Agnew
Mining and moved into a flat in Wembley. One dayr Imother visited
her and suggested that she move to a house sthématwas more room
for Jamie. The plaintiff rented a house in Wembl&oon after that the
plaintiff's mother brought Suzanne to come and lnith the plaintiff.
Suzanne was then pregnant with her second chilsiNaand moved out
shortly after she gave birth. At some stage in8li®¢é deceased asked the
plaintiff and Jamie to come over to her house. Wbeeased told the
plaintiff that she would assist her if the plaihfffomised to bring Jamie
up 'her way'. The plaintiff says that she had med a happy childhood
and was not prepared to make that promise.

Shortly after that the plaintiff was contacted bgr Hirst child's
father. The plaintiff left Western Australia so & avoid him. The
plaintiff did not return to Western Australia befothe death of the
deceased on 20 May 2007. The plaintiff initiallyoved to Victoria.
Whilst she was living there Leigh came to stay widgr. They moved
together to New South Wales. The plaintiff andglberan out of money.
The deceased sent Leigh some money to return teeweSustralia. The
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plaintiff did not request that the deceased sendang money for that
purpose. The plaintiff has lived in New South Véadwer since.

29

In her affidavit sworn on 11 October 2007 the piffirgave the

following evidence of her attempts to make conteith her mother after
she had moved to New South Wales:

30

Since | moved to New South Wales | called my motbetry and stay in
contact. | called her at least twice a year. @fshe hung up when she
heard my voice. Sometimes, she would ask me whented and if |
tried to talk, would just say that she had nothmgalk about. Once when
| told her who | was, she told me that she didat¥eha daughter called
Meredith and hung up.

| kept calling about two times a year until sheddié wanted to restore our
relationship, and was hoping that one time theralevbe a breakthrough.
It used to take months to nerve myself to call, trah I'd be depressed for
ages afterwards because she still didn't want ¢avkme or Jamie.

The last contact | had with the Deceased was inalgrihis year when |
called to ask for her if it was possible to hawapy of her birth certificate
so Jamie could obtain an Ancestory Visa for thetéthiKingdom. The
deceased was very upset that | asked for it artddstaords to the effect
'Oh, | do not think so' | replied words to the effect aiVell we will just
have to obtain it another way She had hung up by the end of my words
[29] - [31].

The defendants challenge the veracity and accwhtye plaintiff's

evidence concerning her contacts, or attemptedacts)twith her mother.
The plaintiff's evidence is supported to some eddbgrthe evidence of her
former de facto husband, John Dempster, with whbenlved between
1980 and 2004 except for a year or so from 1995.

31

In cross-examination the plaintiff agreed with csein for the

defendants that her attempts to contact her matieee more about an
attempt to let Jamie have a relationship with hathar rather than
herself. However, the plaintiff denied that sheswent interested in a
relationship with her mother for her own sake.

32

| accept the thrust of the plaintiff's evidence @anming her contacts,

or attempted contacts, with her mother, althoughrehy have somewhat
overstated the extent of those contacts, or atEsnpbntacts. | accept
that the plaintiff sent her mother Christmas andtiMcs Day cards and
photos of Jamie when Jamie was young. That must bhaen within a
few years, at the most, of the plaintiff movingNew South Wales. |
accept that the plaintiff telephoned the deceasedlanuary 2008.
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However, that call was for the purpose of obtainmgcopy of the

deceased's birth certificate so that Jamie couldimlan ancestry visa for
the United Kingdom rather than for the purposett@rapting to establish
a relationship with the deceased. | find that pieantiff continued to

telephone her mother occasionally at least untlards the end of the
plaintiff's relationship with Mr Dempster in 2004d possibly later. |

find that the plaintiff did so for the purpose dfemnpting to establish a
relationship with her mother.

The plaintiff's financial situation

33

34

35

36

The plaintiff worked as a paralegal or legal seasetfrom about
1980 to 2005. She gave evidence that she suffR&dand found that
working as a paralegal was exacerbating her irguriehat evidence was
not objected to but counsel for the defendants dtgxnthat it was not
supported by any medical evidence. Counsel fod#fendants asked the
plaintiff when she was diagnosed with RSI. Theantit said it would
have been in 2004 or 2005. The plaintiff did 1@lkseparalegal work in
mid to late 2008. The work ceased and the pléistdrted to get RSI
again. The plaintiff is not qualified to give eeitce that she suffered
from the medical condition known as RSI. Howevkeraccept her
evidence that she ceased work as a paralegal iat &4 or 2005
because she was suffering pain or discomfort im atr wrists. | also
accept her evidence that after undertaking parblegak for about
10 weeks in 2008 she again suffered pain and digsbm her wrists. |
find that the plaintiff is not likely to return wwork as a paralegal or legal
secretary.

The plaintiff says that when she ceased working @sralegal she
decided to train as a landscape designer and cctatr She has finished
the construction part of the course and has aduix months study to
complete the designer part of the course. Thenfifapresently earns
about $350 net for working Saturday and Sunday eeebk for Saint
Vincent de Paul Society.

Jamie is a qualified landscaper and is currentlgkimg in the United
Kingdom. Jamie has previously worked as a landscapthe northern
beaches area of New South Wales. The plaintifnds to complete her
landscape designer and constructor course. Whendshs so Jamie
intends to return to Australia and the plaintifidalamie intend to start a
landscape business in the northern beaches aNawoSouth Wales.

The plaintiff owns no substantial assets. Sheslive rented
accommodation. Her rent is $450 per week of widiahmie pays $250.
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Jamie pays for the plaintiff's home phone bill. Her affidavit of
11 October 2007 the plaintiff swore:

| wear second hand clothes and Jamie's castoffaysly buy new clothes.
| do not drink or smoke and my TAFE books are Jaakl ones. If | go
out, it is usually to girlfriend's places, so | ¢omcur any costs in that
way.

37 Counsel for the defendants challenged the plamti#fvidence
concerning her bank accounts and superannuatidre plaintiff has not
produced all of her records relating to her bankoants and
superannuation. On the other hand, it appearshtw®atvas not challenged
in relation to those matters or requested to pewady further supporting
documents until she was cross-examined at thertgeafithis application.
Having assessed the plaintiff's evidence, the decwsnproduced by her
and her evidence in cross-examination, | acceptdwatence that, in
effect, she has no significant savings, other manelyank accounts or
superannuation entitlement.

The plaintiff's claim

38 The plaintiff filed a document entitled 'Particidanf the Quantum of
the Plaintiff's Claim' pursuant to an order of BRegistrar of 8 April 2008.
In that document the plaintiff put forward the @ling claim:

1. Accommodation

The Plaintiff claims that, at the date of her dedb® Deceased
should have made provision for her accommodation.

The cost of accommodation in the area in whichRkantiff has
resided for 30 years is between $650,000 to $700,00

2. Self employment

The Plaintiff claims that, at the date of her dedhie Deceased
should have made provision for her to commencesinbas. The
cost of commencing that business is $136,665.00

3. Superannuation

The Plaintiff claims that, at the date of her dedhie Deceased
should have made provision for her superannuation.

Pursuant to the Westpac ASFA Retirement Standaegté&ber
2007), an income of $359.00 per week is requiredh&ntain a
modest lifestyle.
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Pursuant to the 'High Life Expectancies' tableaslshly Cumpston
Sarjeant Pty Ltd in 2007, the Plaintiff has a ldgpectancy of
35.92 years, that is, until she is 91 years of age.

Based upon receipt of superannuation from age @&as (and
using the 6% table of multipliers) the lump sum 8& years less
9years to age 65 being the expected retiremene dat
785.6 - 365.5 = 420.1 x $359 = $150,815.90.

4. Effect of other claims

The Plaintiff acknowledges that, pursuant Roberts v Roberts
(1992) 9 WAR 549 where the Estate does not havedpacity to

meet all competing claims then the role of the €asirnot to

disregard the weaker claims at the expense of ttoager but to
effect a proportionate reduction in each.

The Plaintiff cannot identify any claims made bg thefendant and
therefore cannot estimate the effect that theindg(if any) would
have on her entitlement.

5. Summary

The Plaintiff claims:

Accommodation $650,000 to $700,000

Business $136,665.00

Superannuation $150,815.90

TOTAL $937,480.90 to $987,480.90

39 In cross-examination the plaintiff said that sheeslmot claim an
amount between $650,000 to $700,000 for accomnumdaftlhe plaintiff
said that she seeks $150,000 to $200,000 whickthtegwith a mortgage
loan, would enable her to purchase suitable accatatian.

40 The plaintiff accepted that $136,665 is the whofethe cost of
establishing a business and makes no allowananfocontribution to be
made by Jamie.

41 The defendants accept that the Westpac ASFA Retire@tandard
is that an income of $359 per week is required @ntin a modest
lifestyle.
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The second defendant's situation

42

43

44

45

46

Counsel for the defendants accepted that Suzarth&ahynne are
in a financially better position than the plaintftit submitted that there
was not a big difference in their situations.

Suzanne was 60 years of age at the time of thengeaShe has a
doctor of anthropology and art history degree coate by James Cook
University in 2000. She was a university lectuadr James Cook
University in Townsville for approximately 20 yedrsm 1986 to 2006.
Her most recent employments were teaching contmadisigland. These
were relatively short term contracts, the last dfich was with a
technology college in Kent for two months finishimgOctober 2007. At
the time of the hearing Suzanne was engaged bZaftieolic Education
Office in Queensland to teach on a casual basiBadm Island. She earns
$250 per day.

Suzanne has been married and divorced twice. HKFremsecond
marriage she has two children, Stephanie now agedn8 Nasain now
aged 31.

Suzanne lives in shared rental accommodation innBgie for
which she pays $180 each week. Suzanne's prireggals are:

Bank savings account $5,203
Superannuation approximately $125,000
Shares approximately $5,000.

Suzanne wishes to continue to live in the Towns\allea. An expert
valuer, Mark Baxter, gave evidence that the sedaidndant would need
to pay in the range of $350,000 to $400,000 to reeeusuitable two
bedroom unit in the Townsville inner city area.

The third defendant's situation

47

Robynne turned 57 shortly after the hearing. Shecurrently
employed as an administrative officer with the D&pant of Child
Safety in Queensland. That is a permanent posgiien has held since
August 2006. Her net weekly salary is $550 aftatuttion of income tax
and union fees.
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48

49

50

Robynne works in Brisbane and lives in Alexandradiand on the
Sunshine Coast, approximately 120 kms from Brisban8he pays
$205 per week rent. She spends about $80 to $30g@k on petrol.

Robynne was previously married and divorced. StsetWo children
of her marriage, namely Sam, born 4 November 1882, Jack, born
23 July 1985. Sam lives with Robynne. Apart frammotor vehicle of no
great value, Robynne's principal asset is supesdiomu valued at
$19,040.28 on 1 January 2008.

Robynne wishes to continue to live in the Alexandemadland area.
An expert valuer, Paul Caspers, says that Robyrmédaneed to pay in
the range of $350,000 to $430,000 to secure a fdsofmemeet her stated
requirements in the Alexandra Headland area. Thexp@irements are for
a three bedroom unit.

The 'jurisdictional question'

51

52

The deceased left a moderately large estate. @ttithe of the
deceased's death the plaintiff's financial situatend her immediate
prospects were poor. She was studying landscape@esign. Her only
sources of income were Austudy and earnings fronolWarths during
the term holidays. During term time she receivéd4sper week from
Austudy. During holidays she received approximatg246 per week
from Woolworths and about $70 per week from Austudihe plaintiff
lived in rental accommodation. Part of the rensvpaid by her son,
Jamie. Jamie also paid her home phone bill. Tlatdgf had no
substantial assets which she could realise to mereliving expenses or
any unforeseen adverse contingencies.

If regard is had only to the plaintiff's age, capa@and financial
circumstances at the time of the deceased's dematist conclude that she
was left without adequate provision for her propeaintenance and
support. However, the defendants' case is thaieceased had no moral
duty to make provision for the plaintiff beyond tim¥vesta Property Trust
shares and her share of the Department of Vetefdfasrs one off
payment, which at the date of the death of dece&seda value of
$50,437.50 and $8,333.33 respectively, a total 58,870.83. The net
value of the estate was $1,261,477.64. The defésdsay that the
deceased had no moral duty to make provision ferpilaintiff beyond
what was left to her from the estate because aB@rears of
estrangement, the deceased owed the plaintiff noalnduty to make
further provision.
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Estrangement between a parent and child

53

54

In many cases there will have been a period odegegment between
the deceased and the claimant. Kreinig v Neal [No?2] [1981] 2
NSWLR 532 Holland J said:

If it is a case of a parent and child, anotherwmistance is that the parent
was responsible for bringing the child into the ldaand having done so
assumed a duty to be concerned for the child'saneelf A wise parent will
recognize that perfect harmony between parent hitdl is in the nature of
things not to be looked for and that, coming toltmbod, a child will want
to make his own life just as the parent had dorferbehim. Differences
of outlook between different generations is notegtonal, it is the
general rule, so some friction between parent dnid or disappointment
in a parent's hopes and expectations concerninghiics will be accepted
by the wise parent as almost inevitable. If ituwsgthe parent who is just
as well as wise will not allow such disharmony @agpointment to blind
him to the needs of his child for maintenance, atlan or advancement in
life. The duty of a parent towards his child t@yde for those needs on
his death, if he can, continues in spite of suckhaimony or
disappointment and the statute obliges the courbtsider whether it has
been performed. The court must take in the whoene and make the
judgment that it considers that a wise and jusépawould have made in
the circumstances. Of course, as the statutegesyif the court considers
that the character or conduct of the child has [seeh as to disentitle the
child to any or any further benefit from the pareninay refuse the child's
claim (540).

In The Pontifical Society for the Propagation of the Faith v Scales
(1961) 107 CLR 9 a testator died at 86 leaving f@ wged 81 and a son
aged 50 and an estate with a gross value of £500300ill bequeathed to
his wife £21 per month for her life and subjectréte the whole of his
estate to charities. He made no bequest to his skme testator had
permanently left his wife and son some 46 yearsriefiis death, when
the son was 4, and had not communicated with edhénem thereafter
except by sending his wife a small monthly alloneand@he applicant was
a middle ranking public servant. He 'had made matgsavings but an
uncle on his father's side had left him a legaay they had been able to
purchase a home, subject to a mortgage, and a watofl8). The High
Court held that an order should not be made in davaf the son.
Dixon CJ said at 20:

'‘Duty’ no doubt does not afford an exclusive tegteed it is not right to
treat it strictly as a test at all. It is but dereent, however important an
element, that is to be taken into account in weigtall the considerations.
One consideration here is that the son has madeayisn life and though,
like most people, he would find more money an ath@ he is not in
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need. If one really considers the situation of thid man in the closing
stages of a long life in which his son has playedpart at all, a son to
whom his father has meant nothing and who did mehe&now him, it is
hard to see why the testator, in the interest 8fsbn, should be deprived
of his complete freedom of testamentary disposition

In Walker v Walker (Unreported, NSWSC, 17 May 1996) Young J
in the Supreme Court of New South Wales held thattéstator ought to
have made provision for the advancement in lifaisfadult son who was
aged 46 at the time of the hearing. The testafotie matrimonial home
and family about 1964 when the plaintiff was agdd The plaintiff did
not see his father very much after that. He redadkeeing his father in the
street about 1968 and speaking to him then buather did not recognise
him until he spoke and his father could not everaliehis son's name.
About six or seven years before his death thettestaot knowing who
the plaintiff was, approached him in relation tadasbing permission to
take certain photographs at a site. The testatbmdt recognise the
plaintiff until the plaintiff introduced himself. Thereafter the plaintiff
used to ring the testator on odd occasions to keepntact. The plaintiff
would have spoken to the testator on about threasbens. There was no
other contact between them. Young J held thatlitha circumstances
the testator ought to have made provision for tihaacement in life of
the plaintiff. Young J said:

| do not consider that there is any purpose inyamad whose fault it was
that the state of non-communication came into placén family
relationships, hurts are inflicted or suffered stmes consciously,
sometimes unconsciously ... It is often impossilblevork out whether
the degree of separation between parent and dhilet @ate of the parent's
death is solely the fault of either or whetherastcome about by factors
too strong for either to control or somewhere itwaen. The important
matter is not fault, but, whether in all the ciratances it would be
expected by the community that the testator woaltehto make a greater
benefaction than he in fact did to constitute pragreadequate provision
for the plaintiff.

Accordingly, | reject the approach that all an &apit under this Act has
to do is to prove that he or she is an eligiblesperand that he or she
reasonably needs more financial assistance. Thescshow that there
must be a full investigation into all the facts acidccumstances of the
matter to see whether the community would expeat shperson in the
plight of this testator ought to have made prowvisio further provision for

the applicant. Although it is not much mentionadécent decisions, the
older authorities often mention the fact that tret éid not intend to affect
freedom of testation except insofar as that freethawoh to be abridged in
order to ensure that people made proper provisonttfose who were

dependant on them financially or morally ...[30] 1]3
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The circumstances of this case
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In her will the deceased stated that she gave ''dhly Investa
Property Trust shares to the plaintiff becausedidecased had not seen
the plaintiff for the last 30 years. There is sa@wa&lence that the plaintiff
had disappointed the deceased and her father a@nchliged them distress
in her teens and twenties. Some time during |&@82or early 2004, the
deceased and Mr Costigan said to a neighbour, Ms,Rlyat:

(1) the plaintiff had taken off to Saudi Arabia andhilst in Saudi
Arabia she had gotten into difficulties;

(2) the plaintiff had rung Mr Costigan from Saudiahia to say that
she was in trouble. He then had to assist heretarming to
Australia;

(3) since then they had been estranged for aboye&(.

That is not evidence of the truth of the statememisle by the deceased
but it is evidence of why the deceased made hétivelway she did.

In their affidavit evidence Suzanne and RobynnegBbto put the
fault for the estrangement on the plaintiff. Sumarsaid that when the
plaintiff became pregnant at 17 years both of hetepts were deeply
upset by the pregnancy and observed that the ilawsts under the legal
age of consent and was living at home with no maamm®y no means of
supporting a child. In her affidavit of 24 ApriD@8 Suzanne swore that,
after the plaintiff had returned to Perth from Safuchbia with Jamie, the
deceased told Suzanne that the Department of Foldfgirs had rung in
the middle of the night and said:

Your daughter Meredith is being sought by the Sauadice for having a
baby out of wedlock. If caught and tried the pgnalould be stoning.
You have 24 hours in which to assist her to le&eecountry [37].

Suzanne said that both her parents felt grief at bwe plaintiff had
'turned out'. She said that her mother asked:atWwhs gone wrong' and
‘How did | fail here'. She also said 'l am frigied that every time she
contacts me it is for something else and it willereend'.

Robynne, in her affidavit sworn 28 April 2008, gae@dence that
her mother said to her in relation to the plaintiff

What have we done to deserve this treatment? @éten all of you the
same and gave all of you the same opportunitiels [37
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Robynne gave evidence that after the plaintiffmredd from Saudi Arabia
her mother said to her. 'We always seem to be gafon Meredith's
irresponsible behaviour'.

It is inconsistent with the evidence, and it is tie defendants' case,
that the deceased ceased to have contact with |thetifb after the
plaintiff returned to Perth from Saudi Arabia. Alsave set out earlier in
these reasons, after the plaintiff returned to Aslist she lived with her
parents for 10 weeks and then moved into a fl&¥ambley. Her mother
visited there and suggested she move into a hobs#he plaintiff did.
The plaintiff's mother then brought Suzanne to Wt the plaintiff when
Suzanne was pregnant with her second child.

The deceased and the plaintiff ceased to have domtben the
plaintiff left Western Australia and moved to Vige and then New
South Wales. It is not unusual for an adult chiddnove to a different
state. Indeed, both Suzanne and Robynne havesdon@obynne did not
return to Western Australia to visit her mother rfieeiny years.

Counsel for the defendants submits in effect thsttduld infer that
something occurred between the plaintiff and theedsed at the time, or
after, the plaintiff left Western Australia for Maria which caused the
deceased to want no further contact with the pf&éintThere is no
evidence of any such happening. The evidenceaisttie plaintiff left
Western Australia. At some indefinite time aftéleshad left Western
Australia, but no more than a few years, she titedontact her mother
and maintain or re-establish a relationship withr. heThe deceased
rejected the plaintiff's approach. Periodicallyerdafter the plaintiff
attempted to contact her mother and on each octabie® deceased
rejected the approach. There was opportunity Herdeceased to renew
her relationship with her daughter. She chosdadb so.

The court is required to form an opinion whethertlo@ disposition
of the deceased's estate affected by her will dedlaw relating to
intestacy makes adequate provision for the pro@@ntenance, support or
advancement in life of the plaintiff. In formingat opinion the court
must be guided by prevailing community standardsvioat is right and
appropriate in the circumstances as | have fouanhtto be.

The deceased and her late husband incurred somensexpn
supporting the plaintiff at the time of, and inatebn to, the plaintiff's first
pregnancy and her return from Saudi Arabia. HoweWsere is no

Document Name: WASC\CIV\2009WASC0115.doc  (AH) Page 19



[2009] WASC 115

LE MIERE J

64

65

evidence that the deceased conferred significaméftie on the plaintiff
during her lifetime.

The defendants do not submit that the court shafldse to make an
order in favour of the plaintiff on the ground thner character or conduct
Is such as to disentitle her to the benefit of alepand | do not form such
an opinion.

The evidence establishes that at the date of addlie deceased the
plaintiff was in need. Her only income was Austuahyd $246 per week
from Woolworths during the holidays. She did netnca house and had
no significant realisable assets. She was ageh8o significant funds
or means to meet any adverse contingencies. Isetloorcumstances,
notwithstanding the estrangement of the plaintdéind the deceased, the
deceased ought to have made greater provisioméodéceased than she
did in her will. |1 am of the opinion that the dasstion of the deceased's
estate effected by her will and the law relatingntestacy is not such as
to make adequate provision from her estate forptioper maintenance,
support or advancement in life of the plaintiff.

Effect of poor relationship

66

The poor state of the relationship between the akmzk and the
plaintiff is relevant to the second stage of thguiny as well as the first.
The poor state of that relationship operates ttraesamplitude in the
provision to be ordered:Wheatley v Wheatley [2006] NSWCA 262
(Bryson JA) [37].

Adequate provision

67

68

In her cross-examination the plaintiff said that bim was to be
treated equally with her sisters. The court isunegl in the first instance
to determine, not whether the plaintiff should keated equally with her
sisters, but to determine what provision shouldnizele so as to make
adequate provision for the proper maintenance,@tgp advancement in
life of the plaintiff.

The plaintiff filed a document entitled 'Particidanf the Quantum of
the Plaintiff's Claim' to which | have referredhél document was drawn
by the plaintiff's solicitors on her instructioni effect, the plaintiff says
that adequate provision requires allowance to béenfar her future
accommodation, provision for her to commence ar@ass to earn future
income and provision for superannuation or incorfter ahe plaintiff
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ceased earning income from her own exertions. llla@nsider each in
turn.

Some provision should be made to enable the pilaiatprovide for
her own accommodation. The plaintiff suggestedrass-examination an
amount of $150,000 to $200,000. That was on tlseskibat the plaintiff
would receive $136,000 to establish a business frdnch she would
earn income.

Thomas Webster is an expert valuer. Mr Websteringtsucted by
the plaintiff's solicitors to consider the cost pfirchasing a suitable
residence for the plaintiff based on her requireisi¢hat she wishes to
purchase a home in the northern beaches subur®gdoley and that she
would prefer to live in a townhouse, duplex or ftamding house with a
courtyard or garden to accommodate her two dogsWkbster's opinion
Is that a suitable residence that will accommodtte plaintiff's
requirements would cost in the vicinity of $650,060 $700,000.
Mr Webster also said that the entry starting ptaceurchase a property
on the northern beaches would be around $250,00@& fmodest one
bedroom unit. Counsel for the defendants crosseed the plaintiff to
the effect that she should seek more modest accdatioa in a less
expensive area than the northern beaches of Sydiiég. plaintiff has
lived for many years in that area. She intendsdbup a landscaping
business in that area with her son who has busegsience in the area.
It was not demonstrated that the cost of residenteasirrounding areas
was any less expensive. Having regard to thedizbe estate, and the
reasonable demands and requirements of SuzannRdyhne, it would
not be proper to allow the plaintiff $650,000 to0$7000 to acquire a
residence. A sum in the vicinity of $150,000 tc0O8D00 is a more
reasonable approach.

The plaintiff intends to establish a landscapingibess with her son.
The cost of establishing the business is approxiya136,000. If the
business is to be jointly owned by the plaintifidaner son then it is
reasonable that he should contribute half of th& ob establishing the
business. Thus a sum in the order of $68,000éasonable allowance to
assist the plaintiff in establishing a landscagnginess.

The plaintiff claims that approximately $150,00®shl be allowed
for her superannuation, or income after she haseceaorking. The
defendants say that if the plaintiff establishéarmscaping business then
she will have a capital asset to sell on her net@at. A number of things
may be said about that submission. The assets &zdpuired to establish
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the business are depreciating assets. The aggbts lmusiness may have
little resale value on the plaintiff ceasing thesibess. There is no
evidence that the business would have any goodaille. There is no
certainty that if the plaintiff does establish Hmrsiness that it will be
successful and continue until the time she chotusesire.

The defendants say that pension entitlements shoeilthken into
account in making an order. The issue is discugsete Groot J and
Nickel B, Family Provision in Australig3rd ed, 2007) where the authors
after discussing relevant authorities conclude tinatetter view seems to
be that pension entitlements should be taken intmunt in making an
order, as this accords with the principle that daot circumstances
existing at the date of the order should be tak#n account and is
generally supported by authority [2.15]. It is eggiate to have regard to
the plaintiff's future likely pension entitlementsAt the same time the
court must also have regard to the following matteffhe pension is a
modest amount and may be insufficient to meet @sen adverse
circumstances. Further, the pension is subjebbtb an asset test and an
income test.

In determining the proper provision for the pldinthe court must
have regard to the size of the estate and the reeetisights of Suzanne
and Robynne. Taking those matters into accounonsicder that the
proper provision is the sum of $260,000 in addittonthe plaintiff's
entittement to the proceeds from the sale of theedta Property Trust
shares and her share of the Department of Vetefdfasrs one off
payment. That means the plaintiff will receive amount of
approximately $326,000 by way of provision from thstate of the
deceased. That is sufficient for the plaintiff apply $150,000 to
$200,000 towards the purchase of accommodation,0866towards
establishing a landscaping business and have asnbadwel left over for
her retirement and to act as a buffer against tlessitudes of life.
Provision for the plaintiff in that sum enables teasonable requirements
of Suzanne and Robynne to be met in relation toréuaccommodation
and other provision for their future.

Order

75

The will of the deceased should be varied by pragdhat the sum
of $260,000 be paid to the plaintiff from the estatter the distribution, in
accordance with the will, of the furniture, paimf# jewellery and other
household goods and the proceeds of the sale dfitiesta Property Trust
shares, as well as the Department of Veterans raffame off payment.
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The sum is to bear interest from 8 January 20G4,ighthe date on which
the executor calculated the value of the estatelwhihave adopted in
these reasons.
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