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WORDS IN SQUARE BRACKETS REPLACE WORDS USED IN THE ORIGINAL

JUDGMENT - PARTIES’ NAMES AND IDENTIFYING DETAILS HAVE BEEN

CHANGED

1 The father wants to spend time with his childremlftA], now 6 years old, and
[child B], now 4% years old. He has not seen tisénce 9 September 2010. The
children’s mother is opposed to any form of cont@actommunication between the
children and their father. This is not an uncomracenario in the Family Court.

2 This matter is complicated, however, by the faeat th 2010 the mother and the
children were accepted into the State Witness Btiote Programme (“SWPP”). The
father is a senior member of an outlaw motorcyeeg(“OMCG”), [the Gang].

3 On 14 December 2010 the Commissioner of Police g@ted leave to
intervene in the proceedings.

Orders sought by the parties

4 After the parties separated on 6 September 201@ather filed an application
for final orders on 12 November 2010. He sougmmehensive orders about where
the children should live and how the parents showdtke decisions about their long-
term care, welfare and development. At the same the filed a Notice of Child
Abuse alleging the mother posed a risk to the obiidby reason of her swearing and
inappropriate parenting.

5 At trial, in view of the complete opposition by thether, the Commissioner of
Police and the Independent Children’s Lawyer to fiiber spending any time or
communicating with the children, the father iniyabought to see the children on a
supervised basis.

6 In his closing the father's senior counsel also ghbusome form of
communication between the father and the childf@nexample, by way of Skype.
The mother remains implacably opposed to such aseou The Independent
Children’s Lawyer and the Commissioner of Police able, albeit with reservations,
to consider an exchange of correspondence, fdetlithy the Independent Children’s
Lawyer.

7 After the trial in correspondence sent to the Caumrt21 November 2011, the
father's solicitors advised that the orders he seale for the mother to have sole
parental responsibility for the children, excludirsgues to do with their religious
upbringing, their connection to [European] cultarel any change of name.

8 He otherwise seeks the following as set out irtras affidavit:

10. | seek orders that, after a period of supedviseme between the
children and me they then spend regular time ircarg:

(1) commencing with all day Sunday each week, fridr00 am
until 4.00 pm for a period of 4-6 months;
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(2) from 10.00 am Saturday until 4.00 pm Sundagheweek
thereafter (which will include child A and child 8pending
time with me on or about their birthdays);

(3) in addition to (2) above, at Christmas 201dfr10.00 am on
24 December until 4.00 pm 25 December.

11. | propose that there be a review of the abavangements in
November 2012 and if following the review, therens agreement
between the mother (or her advisors) and me withihdays
regarding the [sic] my further time with child A crchild B then
either the mother or | may apply to the Court forthier parenting
orders.

On 20 January 2011 the Court made orders appoiftirggDe Rooster, clinical
psychologist, as the single expert in this mattétr De Rooster produced a report
dated 8 July 2011. He reported that “informationtained in the assessment does not
indicate, and does not support, the children livivith one parent and not having any
contact with the other parent, ...”. He said anyetitine children spend with the father
should be gradually reintroduced on a supervisatba

The State Witness Protection Programme
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The SWPP is administered by the Witness Protetfimh (“WPU”) on behalf of
the Commissioner of Police. The legislative autlgoran be found in th&Vitness
Protection (Western Australia) Act 1998/A) (“the WP Act”). The WPU is a covert
business unit. It operates independently withen\festern Australia Police Force “to
avoid undue influence or compromise from otherieastof the policing structure”.

Section 4 of the WP Act gives the definition ofwithess”. In addition to the
specific criteria set out a person is a witnessther purpose of the programme if, in
the opinion of the Commissioner of Police, thera issk to the safety or welfare of
the person for any reason.

The Commissioner of Police has the sole respoitgilof deciding whether to
include a witness in the SWPP. A police officaiachhed to the State Intelligence
Division deposes the decision to include the motret the children into the SWPP,
here, took into account:

. the antecedents of the father;

. his criminal charges and criminal history;

. confidential West Australian Police informatioaltings;
. information provided by the respondent; and

. other.

The Commissioner’s obligations under the WP Aclude taking appropriate
necessary and reasonable action to protect thesgtsafety and welfare. This action
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includes re-identification and relocation of thetneiss. These steps have been
implemented in this matter.

The WP Act refers to the need for the witness tieremto a memorandum of
understanding under s 11. This memorandum of gta@ling may contain an
agreement by the participant not to compromisectly or indirectly, the security of,
or any other aspect of, the protection and assistabeing provided. The
memorandum of understanding in this matter waspnotiuced. One of the reasons
the Commissioner of Police sought to intervenehm proceedings is to ensure the
operational integrity of the SWPP and the protectib affords its participants
(including protected witnesses and officers) iseahpromised.

Counsel for the Commissioner of Police referredGoart to the second reading
speech of 8 May 1996 for the Witness Protectiongpdf@ Australia) Bill which sets
out relevantly:

...The Government’'s commitment to law and order r$hier enhanced by
the introduction of this legislation. The protectiof withesses has been
shown to be an integral part of the fight agaiesiogis crime in Australian
and international jurisdictions. This Bill will pvide the capacity to
protect an innocent person who witnesses a cringk raports it to
authorities.

Apart from innocent witnesses, experience has shinahin the case of
organised or serious crime, it is often necessargrovide protection to
persons who are accomplices or who have some doewledge of

criminal activities. In those instances, the statgness protection
programme may be utilised whenever such persons baen or agreed
to give evidence on behalf of the Crown. Persohe are prepared to or
have given evidence when there is a risk to thedques safety or welfare
need to be protected. That protection also needsetexpended to the
family of a witness.

...This Bill will provide for the Commissioner of Hoé to have sole
responsibility for deciding whether to include argmn in the program.
The Commissioner is in the best position to asslessveracity of any
threat or risk to a witness. Given the sensitivfythese issues, it is
essential that the information not be widely dissated. The more
people who know about the circumstances that nggagEssomeone being
placed on witness protection, the greater the dbleopardising the
program. The protection of withesses is clearlypdice operational
matter.

(Second Reading Speech for the Witness ProtecWdesiern Australia)
Bill (undated) Western Australia, Legislative Coilin¢giansard), 8 May
1996, P 1584).
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Forensic difficulties — evidentiary limitations
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A termination by the Court of child A and child B'slationship with their father
is a course of last resort. Counsel for the applicin referring to the applicability or
otherwise of the rules of evidence as set out widin 12A of theFamily Law Act
1975(Cth) (“the Act”), drew attention to the fact tHat.the provisions do constitute a
move away from a set of rules which have developeaxder to ensure high standards
of fairness to persons whose legal rights are baffegted” and of concern “...is the
tendency to assume that along with the sweepingy adhose rules of evidence,
broader rules, such as the need to have probatideree before making a finding,
have also been abandoned”. (Penelope Giles, ‘TONGH THE VOID:
Division 12A in the Rules of Evidence’ (Paper presd at Law on the Lounge
Conference, Bali May 2010, and Penelope Giles ‘EBMTE: what evidence?’ (Paper
presented at Law on the Lounge Conference, Bal 2@late of earlier paper).

For a number of reasons | consider that both padmerate under a forensic
disadvantage in this case.

The mother’'s complete removal from her previouston and the restrictions
placed on her having any contact with family mershmrpeople from her former life
present obvious difficulties for her and her lavgyer the preparation and presentation
of her case for trial.

On the other hand, the father was hampered in ridy@apation of his case. The
mother’s relocation was treated as a fait accomptie Commissioner of Police refers
to the threat he considers the father poses tmtiker. A police officer deposes:

55. The State Intelligence Division (SID) of the $i&¥n Australia
police conducted two independent ‘Threat Assessshauging
ISO/AS/NZS 31000:2009 standard based on the infooma
provided by the WPU, referring detectives, theimowtelligence
holdings, and the Respondent. The most recenttaagucted on
12 October 2010.

56. Using the Threat Level Matrix, the capabilifytbe Applicant has
been determined to beVéry High”. The “Intent” of The
Applicant has been determined to be Very Hjghis equates to a
Very High” Threat level. Accordingly the Police Level of iEat
in this instance is determined to bevel 1 — CERTAIN.

57. SID threat assessment indicated that “the thaed / or harm
against the RespondentWILL occur without external
intervention.”

58. The SWPC was satisfied the Applicant presertesignificant
threat to the Respondent and her children and rdated it was
appropriate they be included in the SWPP.

The Commissioner of Police says that informatioredusn making the
assessment may have the effect of compromisingS¥W@®P and the mother if it is
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disclosed. Given the nature of the SWPP, the @apen appears to be the Court will
accept the SWPP assessment at face value.

There is no doubt that the powers of the Courtxer&sing jurisdiction under
the Act are hampered by evidentiary limitationsteored in the WP Act. However,
the Court obviously has jurisdiction to hear evickermbout any risk to a child in the
SWPP. As best it can, and subject to the evidgniimitations of the WP Act, it must
assess the extent of that risk independently oCinamissioner of Police.T(v F and
Ors (1999) FLC 92-855)

The Court is to ensure the important element afsjparency in judicial decision
making is present.

Another matter that deserves mention in dealing evtidentiary issues is that of
the father's membership of the Gang. He is a san@mber and has been a member
since 1999. He has been involved in both the fPAcand [Place B] chapters of this
OMCG. He is now operating primarily at the PlacelB8b. His evidence is that the
Gang has associations with other OMCGs such g&tueg A] and [Gang B].

There was reference to the bikie lifestyle durimg tourse of the evidence. This
concept was never explored with any particularithe Court was unclear as to what
it was. The nature of the evidence was far froeaicl The relevance of the husband’s
membership of this OMCG and how it did, in realitppact on the parties’ lifestyle
and their corresponding ability to parent, becarhatis now commonly referred to as
the elephant in the room.

Western Australia first introduced legislation osibly targeting OMCGs in
2001, purporting to create “the toughest laws irstfalia for combating the sinister
and complex activities of criminal gangs” (SeconeaB&ing Speech for the Criminal
Investigation (Exceptional Powers and Fortificati®emoval Bill 2001, Western
Australia. Legislative Assembly (Hansard), 6 Nowbem2001, P 5038).

The Criminal Investigation (Exceptional Powers) and ffication Removal Act
2002 (WA) came into effect in July 2002 and soughtdoilitate the investigation of
criminal activity and provide for the removal or dification of certain fortifications
and other security measures. That Act was subsdguespealed, but similar
provisions are now contained in Part 4 Division f6tlee Corruption and Crime
Commission Act 200@VA). The validity of these provisions was uphbldthe High
Court in Gypsy Jokers Motorcycle Club Inc. v CommissionePalice (2008) 234
CLR 532.

One of the key purposes of ti@orruption and Crime Commission Act 2003
(WA) is “to combat and reduce the incidence of arged crime” (s 7A), which is
achieved through the Corruption and Crime Commissieated by the Act.

In November 2008, the then newly elected WA Governinannounced “a multi
million dollar fighting fund to combat outlaw bikigangs and other organised crime”
(Government of Western Australia ‘Criminals’ monesll target organised crime’
(Media Statement, 30 November 2008). In the wdkgamg violence in early 2009
and in June 2009 it was reported that the WA Gawemt would “introduce the
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toughest anti-bikie and organised crime laws in toentry, with sweeping new
powers covering property searches, arrests, underaaperations and surveillance
delivering unprecedented authority to state poli@érrass T ‘Toughest New Laws
for Bikies’, The Australian(Sydney), 18 June 2009).

The Australian Crime Commission in its crime prefderies reports:

Some members of outlaw motorcycle gangs are refgen®r serious
criminal offences and form part of organised crinetworks. They have
developed a strong presence in several illicit mk particularly the
illicit drug market.

NATURE OF OUTLAW MOTORCYCLE GANGS

Almost 40 motorcycle clubs linked to criminal adties in Australia

describe themselves as outlaw motorcycle gangs (G8)CThe reference
to ‘outlaw’ is not a legal definition, rather it fezs to their view of

themselves as operating outside the law. Speltffic@MCGs describe

themselves as the ‘one percenters’. If 99 peroéntotorcyclists operate
within the law society’s conventions, they see tkelves as the one
percent who don't.

The criminal activities of OMCGs distinguish thermarh any recreational
motorcycle riding clubs compromised of people wted wpgether solely
for the purpose of riding their motorcycles andialging (although some
OMCGs claim to be simply recreational riding clubs)

(Australian Crime Commission (Cth), Crime Profiler@s — Outlaw
Motorcycle Gangs (2011).

The father denied any involvement in illegal ad¢ies. He denied being
involved in the consumption or manufacture of itldrugs, the possession of firearms
and any violence, save as reflected in his crimiaabrd. He deposes that the main
activity at the club is riding motorcycles. Astsi@in the crime profile seriesdmeé
members are responsible for serious criminal o#enc

The Court cannot act on speculation about grou@swalsole, especially when a
considerable amount of the speculation is mediamgéad. The Court must act on the
evidence before it and not on generalisations.

In weighing up the competing proposals of bothiparthe Court finds itself in a
difficult position.

Applicable law

33

These proceedings fall for determination under Bzt VIl of the Act as
amended by th&amily Law Amendment (Shared Parernfdsponsibility) Act 2006
(Cth). The objects of Part VII are to ensure that best interests of children are met
by -
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@) ensuring that children have the benefit of boththeir
parents having a meaningful involvement in theiedi, to
the maximum extent consistent with the best inteoés
the child; and

(b) protecting children from physical or psycholkji harm
from being subjected to, or exposed to, abuse ectgl
family violence; and

(© ensuring that children receive adequate andpesr
parenting to help them achieve their full potenield

(d) ensuring that parents fulfil their duties, ameet their
responsibilities, concerning the care, welfare and
development of their children.

Section 60CA of the Act makes it clear that thet eterests of the child is the
paramount consideration in my determination. $adB0OCC sets out the matters |
must take into account in determining what is ie thest interests of child A and
child B. Section 60CC(2) details what are describs primary considerations and
s 60CC(3) details additional considerations to deet into account in determining
what is in the children’s best interests.

In making parenting orders | am required to apppresumption that it is in the
best interests of child A and child B for their gats to have equal shared parental
responsibility. That presumption does not applyhére are reasonable grounds to
believe that either parent has engaged in abusigeothildren or family violence. If
there are no reasonable grounds to believe thexrddw®n such violence or abuse, the
presumption can only be rebutted by evidence tefgahe Court that it would not be
in child A and child B’s best interests for themrpnts to have equal shared parental
responsibility (Section 61DA(1)(2) and (4)).

Any order for shared parental responsibility immoea parents an obligation to
consult on major long-term issues. These long-tesues are specifically defined in
the Act.

Section 4:

Major long-term issues, in relation to a child, means issues about the,car
welfare and development of the child of a long-terature and includes
(but is not limited to) issues of that nature about

(@) the child’s education (both current and futuee)d
(b) the child’s religious and cultural upbringiramnd
(c) the child’s health; and

(d) the child’s name; and
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(e) changes to the child’s living arrangements thake it significantly
more difficult for the child to spend time with anent.

The parties must make a genuine effort to come jmira decision about the
issues. The obligation to consult arises from ameio for equal shared parental
responsibility irrespective of the amount of tinfett either party spends with the
children and irrespective of where each lives.

In this case neither party is seeking there berdaran terms of the presumption
that they have equal shared parental responsibilithe father is seeking to retain
some shared responsibility for issues relating e teligious upbringing of the
children, any change of name and their connectioithé European culture. The
mother opposes any involvement by the father.

In terms of a change of name it appears that teis s highly likely to have
already taken place. Given the relocation, thddodm’'s religious and cultural
upbringing is also likely to have been, at leastdoent times, in the sole province of
the mother.

| intend to make an order that the mother has patental responsibility for the
children. However, the areas into which the faties sought to have some input still
need to be considered. | will canvass the reasonsny decision about parental
responsibility in the course of my judgment to avduplication.

The parties
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During the trial the father’'s love for his childrevas palpable. He has close
relationships with his own parents. He has a otef loyal friends. The single
expert says he is intelligent.

In contrast he can be an angry, aggressive andntiohan. The single expert
says it is probable he feels anger towards the enotfihe father told both the single
expert and the Court he has no interest whatsaewke mother.

The single expert opined that the father is a dantiperson who wants to be in
control and can be aggressive towards his envirohaied to people. During cross-
examination by the mother's counsel, the fathegdbr maintained his control.
However, at times he was very disrespectful andleriging of her. There was thinly
disguised aggression. When examples of his allbgedbehaviour were put to him,
his denials were minimal and unequivocal.

When the father was questioned about the motherg$arted to using some
inappropriate language. This was in the face sfevidence that he did not routinely
swear, particularly in front of children or womebhater in the trial the father’'s mother
told the Court she had never heard him swear. Mewéehe mother said her mother-
in-law would often chastise her son for calling tisldren inappropriate hames such
as little cunt and pussy cock. The father blantexdrmother’s counsel for his use of
inappropriate language in the court room. He shiel had tried to trick him with her
guestions.
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The father also accused the police and the lawgérampering with some
hospital notes produced under subpoena. In thet€miew, the notes of the hospital
were completely equivocal. However, when a prammsiwas put to the father he had
acted inappropriately at the hospital his immedissponse was that others were
actively conspiring against him and the hospitdaeadnad been changed.

The mother is considerably younger than the fatl&re was about 16 years of
age when they first commenced their relationslhile. was about 33 years of age. The
single expert says the mother tends to be immaitugecan act impulsively at times.

The mother was young and rebellious when the afitist met. She had a very
troubled childhood. She was keen to involve hérsel what, without much
elaboration, was described as the bikie lifestylehe mother said that at first she
found their lifestyle exciting, but now, in hindbkig she saw it as toxic.

The father said that the mother was acceptablehat bieginning of their
relationship, but she changed. He said she didhnok and she became a pain. She
would argue with him about why he went to the Galugphouse.

Over time, and with two children to care, for | ept the mother’s initial
enchantment with the parties’ lifestyle paled.c¢ept she was caught in a relationship
which for various reasons was subject to a powdralance. | return to this later in
the judgment when dealing with the issue of domestlence. | accept there were
times when the father was aggressive towards théheno His behaviour was
impacting on the children. In the end his behaviowards her and its impact on the
children left her with little choice but to distanberself from the relationship.

| found the mother’s version of events more aceusaud reliable than that of the
father. Although some of the incidents she recegeem incredible and may offend
most people, this by itself is not enough to ddudat version. She denied making up
events she recounted. She said she did not havelkte them up as the truth itself
was bad enough. | accept there is likely to haaenbsome imprecise recounting of
history by the mother and also some exaggeratidake into account her immaturity
and her young age at the commencement of theawe¢dtip. However, by and large
where there was a conflict in the evidence | prefitthat of the mother. She made
appropriate concessions and admissions againststte

Some of the father's evidence did not marry wittheot less subjective
observations. He described his relationship with daughter, [A], who was born
in September 2003 in glowing terms. He said thabved him and they got on well
together. He said he saw A all the time. He tbklsingle expert he does not spend
time with her overnight as she is close to her moth His assessment of the
relationship ran counter to the single expert's eobations of him with A.
Mr De Rooster remarked at A’s discomfort in hisgamrece. He said she was reluctant
to go with the father and did not really speak viim. His impression was that A did
not feel confident with the father and did not sdenhave a spontaneous relationship
with him.

The father was not prepared to make some obvionsessions about his own
behaviour. He staunchly refused to take respditgibor any of his actions. He said
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his pleas of guilty to criminal charges were erdesinply on advice from lawyers and
in order to gain a lighter sentence rather thandai genuine reflection of guilt. He
blamed his drug taking on the mother. He saidchisent rocky relationship with his
new girlfriend was a result of police harassmemt #rat incidents of road rage arose
because of the wrong doing of others. Where hetttirassaults on others he said it
was in retaliation. The father generally lackeeddoility.

The father said he tried not to swear in fronthad thildren and rarely did so.
However, his friend [D] accepted that both the meotland the father swore
excessively in the household. Almost without exiepthe father minimised every
aspect of his behaviour.

The mother involved herself in the father’'s lifdstyand at times embraced it
with gusto. She is the first to admit that her oitsehaviours were completely
inappropriate. Given her current presentation laedevidence | have no doubt that
she has made significant changes to the mannehnichwghe now lives.

Applying the facts to the law
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I will firstly turn to the two primary consideratig in determining what would
be most likely to promote the best interests ofdchiand child B. There is a degree
of tension between these two primary consideratioriBis case. They go to the very
heart of the matter.

There is also an overlap of matters in some obther considerations. Issues |
have dealt with in one of the considerations caalslly fall within another area.

. the benefit to the child of having a meaningfulateinship with both of the
child’'s parents

It is now accepted that “meaningful” in this corteis synonymous with
“significant”. Thus, to have a meaningful relatstip is to have an important
relationship or one of some consequence. TheCaiirt in the matter oMcCall &
Clark (2009) FLC 93-405 set out what it considered to the three possible
interpretations of s 60CC(2)(a):

118.

(@) one interpretation is that the legislationuiegs a court
to consider the benefit to the child of having a
meaningful relationship with both of the child’srpats
by examination of evidence of the nature of thdd&hi
relationship at the date of the hearing, to makdifigs
based on that evidence, which findings will beeetikd
in the orders ultimately made (‘the present refedfop
approach’);

(b) a second interpretation is that the legisiatintended
that a court should assume that there is a betoefil
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children in having a meaningful relationship witbitp of
their parents (‘the presumption approach’); and

(c) the third interpretation is that the court gldoconsider
and weigh the evidence at the date of the heanmy a
determine how, if it is in a child’s best interestsders
can be framed to ensure the particular child has a
meaningful relationship with both parents (‘the
prospective approach’).

The court concluded that the preferred interpretatf the benefit to a child of
having a meaningful relationship is the “prospeetapproach”. However, the court
accepted that depending upon the circumstanceseofdse, the present relationship
approach may also be relevant. The court went Gay:

119... If the interpretation we have set out inghdve were exclusively
applied, that interpretation would limit a courtkimay appropriate
orders in circumstances where a significant refastigp had not
been established between a child and a pareng alatie of trial.

The court said the legislation required a courfbtus on théenefitto the child
of having a meaningful or significant relationshim order to consider the issue of
child A and child B having the benefits of havingnaaningful relationship with both
parents some brief background material providesnéext.

The father, who was born in ..., is now ... years. T@her was born in ...
and is now ... years. In 1999 the father becamerabueof the Gang.

The parties met in 2004 and commenced a relatipnsfihey started living
together in 2005 when the mother became pregnahtchild A. He was born in ...
The mother was 17 years old.

The father has had two other children; A, alreafgmred to, and a son [G], born
in May 2001. G passed away in January 2004 daetiedical condition.

The parties married in February 2006 and their deargchild B, was born in ...
The mother was then 18 years old.

In September 2010 the parties separated and theahdideft their home in
[Place C]. As aresult of an incident that is gdlé to have taken place at the time, the
father was charged with aggravated common assdiits was withdrawn some time
after the mother was accepted into the SWPP.

On 8 September 2010, by agreement, the childreyedtavernight with the
father in Place A. The following day, on 9 SeptemB010, the parties went to the
former matrimonial home in Place C together wherargument took place.

The father was charged with aggravated common kssad threats to injure,
endanger or harm the mother. Again, the assaaltgehwas later withdrawn. The
father pleaded guilty to the charge of threatsijore, endanger or harm and was fined
$1,200.
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In 2010 gang crime detectives referred the mothdrchildren to the WPU and
they were subsequently accepted into the SWPP.

The father commenced proceedings in this Court ®@Ndvember 2010. The
father has not spent any time with the childrercesi@ September 2010. They have
had no contact at all with him.

The father says that he was a self-employed cabia&er working from home
during the time the parties were together. He $aigsgave him every opportunity to
form a close and loving relationship with the cheld. He was available to assist in
their care. He told the single expert he was Hidmi father. The father believes
child A and child B had a very strong bond with him

The mother reported to Mr De Rooster that she thbalgild A may have a bond
with the father, but as he never really spent tiaoking after the children, they did
not develop a very close bond. She reports tleafdtiner was often away from home
and involved in motorcycle club activities. Shédsehild B was a Daddy’s girl until
he became abusive and she would then hide from Hghe believed the children
became scared of the father leading up to the stpar

The mother’s evidence and which | accept, sugdkatsn the year or so leading
up to the separation the lifestyle of these paxtias increasingly chaotic.

Apart from the period of time leading to the sefiara | accept that the children
generally had a good relationship with their fathdr accept he was involved in
pleasant leisure activities with them. They engbyikis time with him. However,
leading up to separation the father's behaviour {eas than ideal. | refer to the
mother’s behaviour later in the judgment.

Examples of the father’s behaviour, according ®rttother, which impacted on
the quality of his relationship with the childrerea

. Although the parties took illicit drugs from tinte time the father
increased his intake in around 2009. As a resaltwas not
sleeping properly and was what the mother descrésedaranoid.
He was fearful of people coming to the house. Wéisaviour was
very controlling.

. When he ran out of drugs, he would become aggessnd
violent. He would damage the children’s toys ionfrof them and
hit walls. On one occasion he hit child A withegldy bear which
had a metal rod down the back of it. This hurtltbg. He had a
lump on his head and a small cut. He was then fragigtened if
someone waved their arms near his head. He cowkestone
raised their hands.

. Child A witnessed his father pull his mother’srrend hit her face.
The children were in the car when he threatenediltcher on
9 September 2009. The mother deposes child Adidshe wants
to be able to protect her.
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. On one occasion in the latter part of the magitg father became
angry with the mother and burnt all her clothegyeshand hand
bags. This not only occurred in the presence efdhildren, but
the father enlisted child A’s help in burning thespessions.

. He was verbally abusive to the mother and thddm. He
constantly denigrated the children. The mothers gag children
became petrified of their father. He hit child Bdaon two
occasions when he was screaming at the mother Bhilthated in
her bed.

. At separation the mother says child A was leakimme. She
discussed this with the WPU psychologist.

Mr De Rooster assessment of child A’s relationshign the father is qualified
by the fact he was unable to see the childrenenptiesence of the father. However,
from his observations of child A at interview anebrh psychological testing, he
concluded in his report of 8 July 2011:

. Child A was not estranged or extremely rejectighe father and
had some positive projections of him;

. Child A did not show intense fear or have any lpbaeaction
towards the father;

. Any negative feelings he had about the fatherewsrmal, realistic
and developmentally appropriate, given what he éyguerienced;
and

. On 7 May 2011 child A presented as a well adpistenfident and
well mannered child.

In the psychological testing child A had said nagathings about and displayed
negative feelings towards the father.

Mr De Rooster did not interview child B due to lyeung age, but observed her
to be happy, conversing and interacting spontadgaush child A and the mother.
The mother says she has not said anything negativat the father to the children
since the separation. Child A has had psycholbgieanselling since his admission
into the SWPP.

There were times during this period when the md&hbehaviour was also
poorly controlled. She was an inappropriate roledet and acted in a particularly
immature and damaging fashion.

However, she was and continues to be the unchaitepgmary caregiver of the
children. There was no question the children waelthain with her at separation.
The real issue for the Court to grapple with herevhether the relationship between
the children and their father should resume andimoe.
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| am satisfied that prior to separation the fated the children had developed a
meaningful relationship. | also accept that legdiup to separation there was some
behaviour of both parties, but especially the fatimich created difficulties for the
children. | accept what the mother says in thgard. For example, the mother said
child A remembers having to fetch her clothing ahdes for burning and apologises
to her. He would cower if anyone raised their a@after he was chastised by the
father. She said child B was very shy and would iErmen came to the house.
Child B did not talk in front of strangers. D saiadild B did not talk.

The mother says that leading up to the partiesragpg child A was very angry
and he would break things. He was swearing, thhgwhings, spitting and hitting
child B. She describes him having “major meltdotvn§he said child B was very
withdrawn.

With all this in mind it is necessary to determinbether the relationship that
was once established between the children and atieerf should be allowed to
recommence and continue into the future. In dadimg, the Court needs to address
whether there is any benefit for the children. réhe also the question of the
likelihood of any threat of harm to the mother,ith@imary caregiver, and whether
that threat encompasses the children as wellhelfetis any such threat, is it likely to
militate against benefits that may otherwise flowoni an ongoing relationship
between the father and the children. If there thraat, what is the likelihood of it
being carried out.

On the other hand the Court needs to consider whetltomplete severance of
the ties between the children and the father posskao their long-term emotional
development.

. the need to protect the child from physical or p®jogical harm from being
subjected to, or exposed to abuse, neglect or yarolence

This issue arose in many different guises.

. Lifestyle generally (during relationship)

The mother described the parties as having aniegdifestyle. There was
considerable money coming into the household aedptrties did not lack material
possessions. The Court did not gain an impressi@arhousehold that operated to any
set routine or that there was a great deal of dailycture.

The parties engaged in some drug taking togetrspeagally early in their
relationship. Each blames the other. | considikely that the consumption of illicit
substances such as cocaine and methamphetaminenedpm the household from
time to time. | do not accept that the mother wees primary instigator of the drug
taking, particularly as time went on. It is far madoelievable that the father continued
drug taking both inside and outside of the famityrte. His drug taking increased in
the latter stages of the relationship. The motteethe single expert, said the father
left drug paraphernalia around the house. Shelsaygas dealing in drugs and made
most of his money that way.

The mother deposes in an affidavit she swore onveMber 2011:
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55. ... In the last year of the relationship | félkel ringing the police
when [the father] would make me drive to pick uugd. We
would have anywhere from one ounce to one pounspetd or
cocaine in the car and | wanted to ring up and ldabin so badly
that | actually gave an anonymous tip to crime géop about a
future drug making project of the father's where Had enough
chemical to make about $14,0000 [sic] worth of i¢gust wanted
the constant abuse and violence to stop and myakidy from the
disgraceful life that the father was forcing uslitee. | thought
there was no way out.

On 9 September 2009 when the parties were drivind’lace C the father
accused the mother of wearing a wire, meaning aemdrecording device. The
implication was that the mother was working for fhaice and was trying to illicit
information from the father about his illegal adies. This appears to be part of the
reason for their confrontation in the car in fraitthe children on that day. The
father’s suspicion, about the mother wearing a wargecord any discussions runs
counter to his denials of being involved in any wahape or form with illegal
activities.

The mother has deposed to the family’s wealth beagially generated from
drug dealings. She says that the father's mothes aware of his activities and
sometimes received money on his behalf for drudsdea

| find that both parties swore excessively, noyanlfront of the children, but at
and about the children. The children were allowedwear and this was considered
amusing. Inappropriate name calling was condonduhd the extent of the swearing
to be not only socially unacceptable, but demegraking in respect and, at times,
calculated to hurt.

| accept the mother’s evidence there were fireastosed at the property. The
mother says there was a hole behind a mirror irb#tteroom. She also said the father
would hide firearms and drugs under the childrex@s seats. | have little difficulty
accepting that the parties had access to fireaffine mother accepts the police have
searched the father’s vehicle prior to separatighout locating drugs or firearms, but
she says any search was not a thorough searctte Separation there have been
further searches. Unsurprisingly, no firearms hasen located.

| accept the mother’'s evidence that not only did parties have access to
firearms, both utilised these firearms inapprogtat

The mother deposes to two instances of the fatbiévety using firearms to
either threaten other persons or to discharge thendangerous fashion.

The mother recounts that during her pregnancy wliild B the father pulled a
gun on a man who lived across the road from th&ims was done in front of child A
and the mother. The gun was held to the man’s heddhen put on the bonnet of the
car. According to the mother, the gun was loaded the police were called. The
father categorically denied having access to firsar
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Both in her affidavit material and oral evidence thother recounts an occasion
where the parties drove a car with a trailer dovatreet in [Place D]. It was a cul-de-
sac and they drove to the end of the road in daddo a U turn. They observed a man
punching a tree. He made a sign to the partiegestigng a slitting motion across his
throat. The father retrieved what the mother dbedras a loaded gun from under
child A’s car seat. The father called the manhe tar and pointed the gun at him
saying “if you ever come onto this street againill slow your fucking head off”.
The man ran off. The father lowered the gun amlisitharged through the floor of the
car and a bullet pierced the radiator. The mosiagrs the car was full of smoke. In
her evidence at trial she expanded on this andtbaid¢ar was taken to [Place E] for
repair. Despite there being no independent eveleout this incident, | found the
mother’s evidence credible.

In her oral evidence when cross-examined by coufmelthe Independent
Children’s Lawyer, she recounted another instanbere/ one of the father’s friends
was doing some work at their home. There was gunaent between the father and
his friend. The father ran into the bathroom agttieved a gun. The mother did not
see what happened, although she says she hearshgtshand later observed bullet
marks on the ground. She saw the father’s friemg bff, enter his vehicle and leave.
She accepted she could not see the interactiorshieudid hear the gun go off twice.

She was further cross-examined by the father's sglunShe said that she did
not know what the father did with the gun. Sheminheard shots and saw the friend
limp away, trying to run. He did not normally haadimp. She said she thought the
father may have kicked him or something.

In a different vein, but as equally worrying, i®tmother’s use of what she says
is a real hand gun with the children. The mothested pictures of the children on
Facebook, each clad in a balaclava holding somme &drhand gun and aiming it at the
camera. Some of the pictures were taken at timeeiomatrimonial home. The father
is not present. The mother says the children wereided with the father’s hand gun
and told to pose. The father denies that it iggis or that it is a real gun. He denies
that there was ever any real gun on the propertye mother says one of the pictures
of child A was taken in [Place F] on a houseboatwich the parties had stayed in
2009. They were on the [Y] River for four to fiveghts. She says that some
members of the Gang B OMCG were present, as wakather. The father says he
does not remember the photograph being taken ardbhiets he was present. The
photo shows child A making an obscene gesture.

| do not accept the father was unaware, at ledsspme of the photographs
being taken. The content of all the pictures astudbing - young children handling
firearms in the manner depicted, whether real ohemtise, is completely
inappropriate for reasons that were readily recagphby both parties at trial.

| find the father had no knowledge of the postiighese pictures until after
separation. However, | accept that the mannerhichvthe parties were living was
conducive to these sorts of happenings. | am mosyaded the father's post-
separation disapproval relates solely to the ohildrwelfare.
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The mother also alleges that the parties and therfa mother were involved in,
at the very least, the receipt of stolen propeityparticular, the mother says that her
mother-in-law retained gold jewellery which had bgeovided to her by her son, the
father and which was stolen. The mother admitadéne recipient of stolen goods
herself. She says D was also awair¢ghe husband’s activities. The detail is lacking
but the mother says she surrendered gold chairtisetgolice which she had been
wearing and which were stolen. They were confestatShe says that her mother-in-
law had a ring which was the end product of a mglaown of stolen gold. The
mother-in-law considered any suggestion she waglved in illegal activities to be
completely ludicrous. | do not consider | need¢aide what involvement the father’'s
mother may or may not have had in this regard. tighabvious is that the father’'s
mother is totally, absolutely loyal to her son.e&aid her son idolised the ground she
stood on. | have no doubt the sentiment is returaed that family is above
everything. Allin all, I have little doubt the piees dealt in stolen goods if such goods
came their way.

Another worrying aspect of the parties’ lifestyfetheir propensity to engage in
instances of road rage on what appears to be antaojubasis. The father was
charged on a number of occasions in relation teraations arising from such
incidents. Although there is nothing to suggest itiother’'s behaviour ever came to
the attention of the police, it is clear from hevropostings on Facebook and her
general attitude when she was in a relationship wie father that she also relished
these occasions. | have little doubt that thedcérl were also privy to these violent
and unprovoked exchanges between unsuspecting meofldee general public.

Counsel for the Commissioner of the Police took eotime in cross-
examination to explore the father's known crimiaativities and which have resulted
in his current criminal record.

The Court had the father’'s criminal record, whiah dadmitted. However, he
disputed the circumstances surrounding some abffeaces for which he had pleaded
guilty. He has never received a sentence of imatedmprisonment. The father has
a Children’s Court record, which includes offencésviolence. His adult record of
note stretches from 2002 to the present.

There are offences of violence and of making tlsrelitected towards women.
In 2002 the father pleaded guilty to assaults agdms then partner, [U], and her
mother, [X]. He was fined $2,000 and $500 respebi

Arising out of an incident referred to as road ratlpe father was charged on
4 August 2008 with threats to injure, endanger amha person. This related to a
woman he had an argument with at a McDonald’s dtiveugh restaurant. The
charge was later amended to one of disorderly bhetav He pleaded guilty to the
amended charge and was fined $1,000. On 9 Septe20tt® he was charged with
threats to injure, endanger or harm the mother. pldaded guilty to that charge and
was fined $1,200.

The father was convicted of a road rage incidedttanwhich he pleaded guilty
on 30 October 2009. The charges were recklessndriwinlawful damage and an
assault occasioning bodily harm. He was fined 1@ for the assault component of
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the activities which took place on that occasibéfe received lesser fines for the other
charges.

The mother recounts other incidents of road ragergiphysical violence was
used against members of the public.

Whilst the father paints an anodyne picture of thang motorcycle club
activities, the mother has a different story. Th#er talks of family days and
Christmas functions. The mother, on the other ha&aléls of naked bar staff, drug
taking and occasions of unseemly behaviour. Ske ea one occasion where the
father took child A to the clubhouse he rang het e mother could hear child A in
the background yelling out obscenities. Althoupk father says that the taking of
drugs is banned in the clubhouse, his response®gs-examination did not leave the
Court with an impression of the clubhouse as a thesyenvironment.

Not surprisingly, the father raises the issue efrtiother’s parenting. He filed a
Notice of Child Abuse or Family Violence on 16 Naveer 2010. In describing the
alleged risk of abuse he says the mother posdsetatildren, he identifies what he
terms emotional abuse by reason of swearing amgbiogriate parenting. He details
that the mother continually swears at the childiad she had posted pictures of the
children on Facebook wearing a balaclava and hgldingun. He says as a
consequence the children are at risk of harm wimlker care. He says he needs to be
present in the children’s lives to ensure they coongo harm.

In the Notification of Alleged Abuse sent by the @oto the Department of
Child Protection on 25 November 2010 the historstéted thus:

The father alleges that he and the mother woulehodirgue in relation to
the mother smoking in front of the children. Hatst that the mother
swears and screams at the children. He reportghachildren have had
their photographs taken in balaclavas whilst hgdangun. The father
states that these photographs have been posteacebdok. In one of the
photographs words to the effect of “fuck u mum” euiten across it. He
is of the view that the mother allows the childterswear and that child A
has made an obscene gesture while his photographiakan which was
then posted on Facebook.

The mother admits the concerns raised by the fatBée explains that this was
what their life had become. Constant swearing ilndanners were simply part of
what they did on a daily basis. The Facebook emtdemonstrate an unfortunate
disregard for the children’s welfare. The mothepressed what the Court considers
to be genuine remorse about her actions.

. Present lifestyle

The mother, by necessity, has now changed hetylilesShe was accepted into
the SWPP on a voluntary basis. An unnamed ofiid®s gave evidence at trial said
she has been completely compliant with the requerémof the scheme. On 21 April
2011 the officer deposed that the mother and amldvere relocated to a confidential
location to ensure their safety. The locationriewn only to the police.
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The mother and child A have undergone psychologioahselling since being
referred to the WPU. The mother told the singlpegk she suffered from recurrent
nightmares after separation.

The police officer further deposes:

60. The respondent and the children have beenateldcsuccessfully
and are in a stable, safe environment. The regind actively
seeking employment and is integrating well into heew
surroundings. The children have settled well itb@ir new
environment, and have all made new friends.

A registered psychologist allied to the WA Policeg@nisational Psychology
Unit conducted an informal discussion with childoA 4 October 2010. From this
discussion he noted that child A referred to hikdaas a “bad man who calls me bad
names” and he said that his father sent him todusn and broke his toys. The child
said he missed his friend [R] and his Uncle [EheTsingle expert confirmed he also
received the same information.

In an affidavit sworn by the police officer on 22dust 2011 he says that the
mother has significantly decreased her smokingtleatd regularly attends health and
fithess classes. She is currently engaged in sandyis working towards obtaining
employment qualifications.

The mother deposes that child A is attending pmegmy school. He is doing
well and is settled. He has received two meritrd@gor his attitude towards his work
and his behaviour. She says that child A is engwchool very much. He is working
with his counsellor in relation to finding approge ways of expressing anger. She
says that in the time leading up to separationdchilwas having great difficulty in
managing his anger. He now calms down quickly.e Shid he is a happy and
intelligent child. Child B is also doing well and less shy. She is confident and
content rather than withdrawn.

The mother says that for the first time in the @tgh’s lives they have a routine,
a conflict free environment, regular outings ané on one time with her. She wishes
to remain in her present circumstances for thestable future.

There is little evidence about the father’s presgmmiumstances. In an affidavit
sworn 8 November 2011 he gives an address in Hdaoehich is his [relative’s]
home. In the witness box he said he resided atfPG], which is a friend’s home.

He said he is not working at present and is conaldg depressed. It is clear
from both his evidence, the evidence of his mo#rat D that once these proceedings
are over he will quickly re-establish himself. Té@s no suggestion that financial
support will pose a difficulty. It is also cledrat given he is not seeing his children he
does not consider it appropriate that any of his@yde diverted to their support.

The father is presently in a new relationship Viith He was very keen to point
out the superior culinary skills and sexual atimactof I, who is aged 23 years. He
said “I have a lovely girlfriend. A lot hotter thahe is.” - referring to the mother. He
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said | brings him crépes with melted white chomlat bed for breakfast each
morning whilst the children’s mother utilised pagkd food on a regular basis. He
said | fled to [Place H] after a police assaulthen.

The father says he is constantly harassed by politge recounts an incident on
8 December 2010 at the [Place I]. He was requestqurovide identification to a
police officer. He said “he was my cop”. He expéal that the police officer was a
member of the Gang response unit which is a utdibished to monitor the activities
of OMCGs and their members. The father was knawthé police officer. He was
indignant at having to provide identification orethasis that “his” police officer knew
him.

The father says he has not taken any drugs simpagae®n. He does not admit
to much drug taking during the relationship. Iherdly surprising he does not now
use drugs. He is constantly under surveillancéhbypolice and knows he is at risk if
caught. It cannot be assumed his abstinence tefechange in lifestyle.

Although the father has said he would relinquisk mvolvement with the
OMCSG if it meant seeing his children, it is nottepshe has taken to date.

. Domestic violence

In this case the mother raises the issue of thexctelif domestic violence upon
her.

Violence between partners is a complex and comtesitissue that often arises in
high conflict Family Court matters, especially imose involving children. More
particularly, the term domestic violence is usedstmaften to describe a pattern of
behaviour in a relationship that is used to gaimaintain power and control over an
intimate partner.

Here it involves domestic violence which looselg@mpasses violence between
a couple within their own family and household isett

Domestic violence can be multifaceted - coerciod #mreats, intimidation,
emotional abuse, economic abuse, isolation, mimmjsienying, blaming and use of
children as bargaining chips are just some aspédts The consequences for a victim
can be far reaching, long lasting and insidiouswé& and control by another can
render a person helpless to act in a manner heecdetermines out of free will.

This Court is acutely aware of the enormous implaat domestic violence can
have on a victim’s life. Judgment can be impaitgehaviour can be out of character
and decision-making can be skewed.

The Court is often asked to determine issues ofedtimviolence on the basis of
little tangible and concrete evidence. This matkestask of a judge very difficult.
Domestic violence is often hidden, without any pailfhce and with a lack of credible
witnesses.

The mother told the single expert that the fathas whysically aggressive to her
during their relationship and particularly at thedeof the relationship. She said he
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had threatened to kill her if she ever left hime shid he would throw her off their
boat with concrete around her feet. He had alsmatbned harm to the children and
himself. At separation he had made specific tlsrdat kill her. She was very
frightened. The single expert reports that shangghim as a serious threat to her and
the children.

The mother complained of the father’s control olver. She reported not being
able to have meaningful social contact with frieadd family. Although she was able
to have friendships she was not able to sociatessyf with her friends. She admitted
to having about a hundred friends in a Facebookesdout on a closer examination
there was little, if any, real contact with thessople. The mother said she would
sneak out to socialise on a Tuesday evening whenfdther was at the Gang
headquarters.

Although the single expert talks very positivelytbé father being protective of
the mother, | consider in this case there is a lime between being protective and
being very controlling.

The mother admitted that she had gone to stay athmother on a number of
occasions, but was always persuaded to rejoin detionship after the father’s
entreaties of her accompanied by flowers and eg#. t

The mother also says that after she fell pregnaith whild A the father
continually used derogatory names towards her. galie examples of the names and
they, in the Court’s view, are calculated to saiperson of any self esteem. In the
witness box the father explained that the mother i@ “brain capacity”. This is a
kinder version of the words the mother describedféither using towards her.

There was a vast difference in age and level ofurnitgtbetween the parties
when their relationship commenced. It is unsunpgighat some imbalance in power
would develop given their respective backgroundshe father already had two
children, he was a member of the Gang and had toeesome six years. He comes
from a close family with strong male oriented ttemtis. The mother was young and,
at most, had previously had a few boyfriends. Werld experience was limited. She
was diagnosed with ADHD and had an unhappy backgtou

In his report the single expert was accepting & tact the father is very
controlling and dominant of the mother and the dreih. In cross-examination he
accepted he had made an error in his report whestated there was no history that
the father had physically assaulted the mothernduthe marriage, save for the
incident surrounding separation.

He said to the mother’s counsel that he acceptedrtbther’s version of the
violence over that of the father. He said thatliBkaviour described by the mother, if
accepted by the Court, would constitute severe iemaltabuse. He said that constant
emotional abuse and degradation slowly erodessopemnd their psychological state.

Mr De Rooster accepted that on analysing the dycsrbetween the parties
here, it was a relationship punctuated by domegtitence. Like the Court, he
accepted the mother’s version of the relationship.
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. any threats to the safety of the mother and thleren

The Court has previously referred to and set oaitthineat the Commissioner of
Police considers the father poses to the mothére police officer said that the SID
collected all the information available to it abdbe father. The information was
assessed for credibility and whether it had bedidatead. The SID then analysed the
material and came to a conclusion on the threadl.letle said that specific analysts
were used to identify an appropriate threat lewghgi international standards. Such a
person had undertaken appropriate study and hadargl experience. Further detail
about specific criteria of study was lacking.

The police officer accepted that the threat assessmad been conducted in
October 2010 and had not been updated betweerirtt@tand the trial. The single
expert’s report had not been provided to thosesagsg the threat level of the father.
The officer explained that the welfare of the creld was not the uppermost
consideration in the assessment.

The single expert had no criticism of the assessmete by the police save
that he did not consider it presently relevant. adeepted at the time the assessment
was undertaken on 12 October 2010 the conclusioa retevant and accurate.
However, given the time that had passed Mr De Roadid not consider the father
posed the same level of threat to the mother ocliildren. He was of the view that
whilst the father may say things that indicated@pnsity to commit violence against
the mother that this was a situational responsg amdl would not or was unlikely to
translate into action.

Although the single expert opined the father wamidant and controlling of the
mother and he could threaten people, he said thishdt mean the father would
actually act on those threats. He reported theefatvas a moderate to low risk of
harming the mother and of no risk of harming thideén.

The case of the mother and that of the CommissiohBolice is this father has
made substantial threats to the safety of the mathd the children and that he is
likely to carry out those threats. The father gezhguilty to threatening to kill the
mother. This arose out of their argument at sejgaraon 9 September 2010. The
mother deposes:

36. | was driving and [the father] became very almus the car. He
said to me that he and the kids are “going to besdme place
happy, and you will never see them again”. | usted that he
meant he would kill himself and the children or Webkill me. He
accused me of working for the police and becamarmad that |
was wearing a wire. He tore at my face with hisdsaand pulled
my hair. He yelled at me “where’s your fucking &irl assume in
reference to me having a recording device. We wer§l] Road
when he reached across and grabbed the whole boftomy face
with his left hand and ripped it towards him. Heswvery
aggressive towards me and was leaning over whigpenito my
ear “you are going to die, you are going to die”.
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When this was put to the father he said it wasuentrHowever, he accepted he
had pleaded guilty to the charge. He said it wapu of the moment occurrence and
he admitted he said he would kill the mother. kel $ie regretted saying it. He did
not accept that the mother was frightened of hifhen further questioned about this
incident by counsel for the Commissioner of Pohieesaid “Yes, | slipped up. That is
all you've got”.

Mr De Rooster said the mother had reason to beetnad, at that stage, about
her and the children’s wellbeing and safety.

The father admitted the children were in the caenvhe made the threat to the
mother. He said they were asleep. Given the Heaxehange | find this highly
unlikely.

The mother’s position is that it was not uncommonthe father to threaten to
kill her, the children or himself. The mother deps to having reached a stage where
she could not accept the behaviour anymore.

The father said the fact the mother had removeahidren from him had hurt
him considerably. He said he would chop off him & get his children returned.

The father was very keen to distance himself froantmg to take revenge
against the mother. He denied he was a threagrtorhwanted to have anything to do
with her. He drew attention to the fact he hacdw partner. He denied that the Gang
motto was “revenge is a dish best served cold...”

The mother believes the father will seek reven§ee said he would wait until
things died down. The single expert said the nrdtias a genuine long-term fear the
father may Kill her.

The mother said the father had utilised privateestigators in the past to
ascertain addresses of people who had crossedfdrinexample, after instances of
road rage.

The police officer deposes in the affidavit swofnApril 2011 that:

52.  Since the respondent and her children have hathnthe WPU,
police intelligence indicates that the applicarg heade attempts to
locate them by contacting family members and otsociates.
Information was received by WPU that the applicdrad
confronted an associate of the respondent’s brath&ecember
2010 and an altercation had ensued. The applitasittold the
associate that he was looking for the respondent.

The Court is acutely aware of the limitations aétavidence. In the same vein,
the single expert said that the father and the matgrandmother are involved in civil
court proceedings which would be settled if the mos mother said where the
children were.

Both parties point to the father’s relationshiphwjU] as lending support for
their respective positions. The father was inlati@ship with U between 2000 and
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2002. The father was charged with assaulting U leerdmother. This has already
been referred to.

As a result of these assaults U was granted aaneisiy order against the father.
Initially, this was for two years duration and coe@ both U and the child G. After
some negotiation, G was removed from the ambithef darder and the order as it
protected U was extended to a five year period.

It was pointed out, quite correctly, there was meugy action taken against the
father for a breach of the order. Counsel for fitber argues that the father is a
person who would respect a restraining order aatisiach an order would protect the
mother here. This was put to the mother in hesssexamination.

The mother denied that the father would or did eespriolence restraining
orders. She said that early in their relationsimpa few occasions he had taken her
past the house of U’'s mother to see if anyone Wwaset He was not aware where U
lived. The mother says the father took her toang locate U on, at the most, six
occasions. She said that the father had painteddJery bad light. At the time she
had thought very little about it. She said he hatlially used the word revenge. He
had described that when he found out where shd leewould have someone knock
on the door to make sure she was there and wheansweered, acid would be thrown
on her face or she would be kidnapped. She saidchelly made enquiries of a
private investigator and also of persons he hatindsawith in relation to drugs as to
where she lived.

She said she did not think a violence restrainirgpowould be of any use if the
person against whom the order was made wantedrtahei protected person badly
enough. The single expert accepted that if tHeefas trying to locate the mother it is
a matter of concern.

Additional considerations
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I must now turn to the additional consideratio$ie additional considerations
are not secondary considerations but are matteb® teead in conjunction with the
primary considerations.

. any views expressed by the child and any factoih(as the child’s maturity or
level of understanding) that the court thinks aeéevant to the weight it should
give to the child’s views

| have not been provided with any evidence uponciwhican rely about the
children’s views. They are very young and, in amgnt, | do not consider this to be a
factor in my determination in this case.
. the nature of the relationship of the child with:

0] each of the child’s parents; and

(i) other persons (including any grandparent or othelative of the child)
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During the time the parties were together, save lesse previously noted, the
children had a good relationship with both theirgoés. Things changed towards
separation.

| find the mother has always been the primary agaez@nd primary attachment
figure for these children, although the father apent a lot of time with them. The
children have a very good relationship with theiother. In the past she has not
always acted in their best interests. However, dhiédren are both close to their
mother. Mr De Rooster said child A had a respédiond with his mother and
child B had a dependent relationship with her.

In terms of the world at large, | find that thehiat was protective of the children
and cared for them. There is no doubt he lovesithdowever, | find his relationship
with them became a very controlling one, especidllying extended periods of drug
taking. He did not like child A or the mother tave activities outside the home and
placed restrictions on them.

Given the father’'s personality the children’s riglaship with him has been
marred at times by his propensity to anger and rstnate in a physical sense. | have
no doubt the children have witnessed at least sofmihe incidents of road rage
outlined in the judgment. It is not surprisingttti@ey would have, at least from time
to time, been very frightened of him. He is phg#lic imposing and, as was aptly
demonstrated in the witness box, can be verbalylemging.

| also accept that the children had a good relakign with the paternal
grandparents. Through the paternal grandpareetstifdren were able to experience
some of the European culture the family holds deédrave no doubt that the paternal
grandparents provided a warm and inviting envirominier the children.

The children were also close to the maternal graniden and the mother’'s
brother, E.

In the psychological assessment Mr De Rooster asheld A to draw his
family. He initially drew his sister, himself, himother, his Uncle E, the maternal
grandmother and his Uncle [N]. He did not draw faiher. He later included his
father after being asked to do so by the singledxp

At present the children are seeing only their mothéds a result of her
acceptance into the SWPP she and the children taypeesent relationship with any
of her family. Her continued involvement in the B® means she will have no
contact with any of her family or friends.

. the willingness and ability of each of the clsldyarents to facilitate, and
encourage, a close and continuing relationship leetw the child the other
parent

The mother is not willing to allow the children bave a relationship with their
father. She is fearful for their safety. Shelsoafraid for her own life. She sees any
relationship of the children with the father asvitebly leading to the identification of
where she and the children now live. His discowdrizer whereabouts, in her mind,
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equates to him wreaking revenge on her for the vainaf the children from him. |
accept this is an emotion she genuinely holds.

The police officer puts the position of the Comnaasr of Police in relation to
the children spending time with their father:

34. Access visits between the applicant and thddrem are not
consistent with witness protection methodologyhes twould:

a. pose an unacceptable risk to the safety ofethygondent, and
potentially also to the children;

b. jeopardise the operational integrity of the S™M@r these
witnesses and others;

c. lead to ‘avenues of inquiry’ for the applicdot locate the
respondent;

d. place the children in a situation where they fn@ put under
pressure by the applicant to disclose information

e. allow the children to disclose information imadently.

f. renew previous psychological stresses to tkparedent and
the children [sic]

This, quite independently of her own fears, doegpact on the mother’s
practical ability to foster a relationship betweka father and the children.

The father has a lifestyle that assumes the mathbis children or the females
of the family will provide the primary care for tlahildren. He has the role of the
financial provider and protector. To that extdrdpnsider he would acknowledge the
mother’s position in the children’s lives and prdmtheir relationship with her.

Superimposed on this, however, is the issue oftbther’'s safety and thus the
impact on the children of harm being done to theather.

. the likely effect of any changes in the childisumstances, including the likely
effect on the child of any separation from:

0) either of his or her parents; or

(i) any other child, or other person (includingyagrandparent or other
relative of the child), with whom he or she hasrbiegng

The evidence about the children’s current circunts#a is scant. In this case
the changes the Court would normally consider heree already taken place. In
summary, the Court is aware the children have obdupdpysical location and they are
ostensibly progressing well. This evidence comes fthe mother and the police.

The single expert reports the children are doindi. weis report of 8 July 2011
speaks well of their physical and emotional stafe. had seen them in April 2011. At
that time the children had not seen their fatheafmost six months.
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Any change to these circumstances, although unknewhhave the effect of
compromising the mother’s continuing acceptance the SWPP. This will impact
on her greatly. She does not want to return timdivn close proximity to the father.
In fact, she wants her location to be withheld frioim permanently.

Although the mother plays down any present impadhe children of not being
with their father, there can be no doubt that thiédcen are likely to experience some
long-term emotional difficulties as a result of tbemplete removal of their father
from their lives without, at the very least, adetguar appropriate explanation and
support. When questioned about this, the mothdicated that she would seek some
assistance when the time was right. At the morskathas explained to child A they
are simply on a holiday. Given he is attendingostiand has been for over a year, the
explanation of simply being on holiday is possililyging a little hollow. This is an
issue that needs to be addressed with professjogance.

The mother says the children have not asked abeut father or questioned in
any great detail why they are living where they ndax There are a number of
explanations for their lack of enquiry and it woldle inappropriate to speculate that it
is consistent only with them not missing their &th

The mother and child A continue to undergo psyafficll counselling in their
new location.

If there were any changes to where the children Inay | accept it would have
a devastating impact on their mother, at the veast from an emotional point of
view.

. the practical difficulty and expense of a chilgending time with and
communicating with a parent and whether that ditfix or expense will
substantially affect the child’s right to maintapersonal relations and direct
contact with both parents on a regular basis

As the mother’s location is unknown, it is purelyesulative to consider any
cost or difficulty associated with travel betwedreit respective locations. The
difficulty comes from the nature of the SWPP in aiisn to protect the mother, the
children and the integrity of the programme itself.

| accept that seeing the children, whether undpersision or not, is likely to
lead to a discovery of the mother’s location. @tgh of this young age are likely,
inadvertently or unconsciously, to give informatitwat identifies their location. This
makes communication, whether direct or indirecea issue.

The father has proposed a Skype facility utilisendelayed transmission device.
This gives an ability to effectively stop any tramssion which may contain
compromising information. | am not persuaded thig viable proposition. It is likely
to require close monitoring by the user of the Skyacility at the mother's end.
Given the nature of the SWPP this may involve masbéthe WPU or other police.
This is not the best environment for the childrencommunicate with their father.
Given the father’s attitude that the police arewptr and they deliberately target him,
it is unlikely that any exchange will be of benedtthe children.
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The expense and difficulty of implementing sucharangement is likely to
outweigh any marginal benefit that may flow.

If there is to be any communication, in my viewijsitto be by correspondence
which is facilitated either by the Independent @teh’'s Lawyer or some other
suitable third party. This will involve minimal pgnse, albeit some practical
difficulty. It is a method by which the lines obmmunication will be kept open
between the children and their father. It will bleathem to know their father is
interested in them and does wish to maintain dioglship which the children can take
up or not as they please at a later stage whenhiney reached maturity.

. the capacity of:

(1) each of the child’s parents; and
(i) any other person (including any grandparent ather relative of the
child);

to provide for the needs of the child, includimgagional and intellectual needs

Mr De Rooster reports that both parents can provadea consistent home
environment and can meet the children’s needs eltesh food and clothing. They
have the capacity to ensure that the children devehysically and participate in
sport. He says both parents have the capacityeet the children’s medical needs
when required.

He further says both parents are intelligent anidl stimulate the children and
can provide for their intellectual development.

He does pinpoint that the father is limited in pdivg for some of the children’s
emotional needs. In this respect he points tddtieer’s relationship with the mother,
his criminal record and domestic violence history.

Mr De Rooster says the father provides a strongjtiomal male oriented role
model. He said he is assertive and protective. alde implied the father treated
women in a demeaning fashion. This latter view wese in accord with the view
formed by the Court. The father could be aggresaind dominant towards women.

His assessment of the mother’'s capacity is permaftscted in the present
presentation of the children as well adjusted behewlly and emotionally at school
and at home. The single expert points to the $het has protected the children by
leaving a stressful relationship and she has asisibe children to adjust and deal with
the effects and consequences of the changes. s§itesently a full-time homemaker
and is fully committed to parenting the childre®he is protective, supportive and
emotionally warm and healthy.

Although he is critical of the lifestyle she ledrohg the relationship, including
excessive swearing, the placing of photographshefdhildren on Facebook with a
hand gun and dressed in a balaclava, he repodsétare of no major concern”.

Whilst there is ample evidence that the motherrhade significant changes to
her lifestyle, albeit in an extremely radical fashithere is little to suggest the features
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of the father’s lifestyle already mentioned in thiglgment have changed to any
extent.

Some of the attitudes, behaviours and beliefs @& tather point to an
inappropriate role model for children. | accegttthe can be loving and caring. There
is a basic need, however, to live within the maed to accept the general values of
society rather than to continually confront therhconsider his attitude may create
barriers for the children’s overall welfare and eepment in the future if they
continue to be exposed to it.

Whilst not denying the father does have, especialth the assistance of his
family, capacity to parent the children, overalar satisfied the mother is far more
suited and insightful of the future needs of thetsédren.

. the attitude to the child, and to the respongibs of parenthood, demonstrated
by each of the child’s parents

The mother has shown considerable lapses in judgmehe past. Her age and
immaturity have played a part in this. Howeveg Bas made changes which reflect a
responsible attitude to the long-term welfare adsth children insofar as they have
been removed from an environment that was not coweuo their wellbeing.

| find a dichotomy in the father’'s attitude to tkeshildren. Whilst he is
protective and caring on one level, another aredisflife reflects an attitude of
violence and control. This undermines the posisitabutes of parenthood he clearly
holds.

. any family violence involving the child or a membf the child’s family
Where relevant this has been discussed earlideijutdgment.

In deciding who is to be included as a withesh&$WPP the Commissioner of
Police must have regard to the nature of the pezdeilanger to the witness (s 8(f) of
the WP Act). This has played a part in the threat assessofi¢heé WPU.

| accept this is also a relevant matter for thisi€o Any danger to the mother
will impact on her ability to parent fully.

. any family violence order that applies to theldhor a member of the child’s

family, if:
0] the order is a final order; or
(i) the making of the order was contested by Qe

In considering whether a witness should be includedthe SWPP the
Commissioner must have regard to whether thereviatde alternative methods of
protecting the witness (s 8(e) of the WP Act). fEhis no doubt that relocation and re-
identification is an enormous step to take by kbthWPU and the witness sought to
be protected. It has far reaching financial andtenal implications. It is not a step
to be taken lightly.
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There has been no application by the mother forrasiraining order. She was
very quickly taken into the SWPP after separatidie police officer said a violence
restraining order offered little protection in tltgse.

The mother said that historically the father’'statte about restraining orders is
that a piece of paper will not stop a bullet.

. whether it would be preferable to make the orttet would be least likely to
lead to the institution of further proceediniggelation to the child

It is pure speculation to try and fathom what orideleast likely to lead to the
institution of further proceedings. | have alreambted the father’s great love for his
children. This is juxtaposed against his disentthant and suspicion about the law
enforcement and legal systems generally.

| accept counsel for the father’s submissions timathis occasion the father has
made the relevant application to see his childréhe conduct of his case was more
than appropriate. Whether he is likely to contintbheough this forum is another
matter.

Discussion
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Simply stated, the issue for the Court is whethidA and child B should see
their father and, if so, how. | have set out trengnand varied matters that impact on
this question.

A curtailment of the children’s relationship witheir father is an option of last
resort. It is an outcome the Court does not wislimtpose. It runs counter to the
general aims of the Act.

At the beginning of these reasons | set out theabjof Part VII of the Act.
Federal Parliament has given recognition to thggsdion contained in th&nited
Nations Convention on the Rights of the Ch8djned 22 August 1990, ATS 1990
No. 4 (entered into force 2 September 1990) thidrem have a right to know and be
cared for by both their parents and have a rigltootact on a regular basis with both
of their parents.

In the circumstances of this case it is necessarmgonsider whether there are
benefits to the children in having a meaningfuatieinship with their father. It would
be an unusual case where there are not at least Isenefits flowing to children from
having a good relationship with both parents. Hesvethere is no presumption that
every child benefits from a relationship with thearents.

It is necessary to critically analyse whether amndiits there may be are
outweighed by other factors.

The mother has a very real fear the father willlk@r or, at least, cause her harm
if he knows her whereabouts. | have no doubttthiatfear is genuinely held. | accept
it is a present fear and it is also likely to eredur
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The mother’s expression of fear in this regard thasonly occasion upon which
she showed much emotion in giving her evidence.

If the likelihood of the father locating her is reased, then her anxiety is also
likely to increase. Although she is a diligent amdgilient parent, | find it will be
difficult for her to carry out her role as primasgregiver in the best possible fashion.
Her behaviour when under stress at the end of Hreiage supports this.

The mother also has a concern that the childrehbgilharmed. | accept the
father has made threats against the children amdlea made threats to harm himself.

Mr De Rooster said it is an open question as totw father is capable of.
This is somewhat in contrast to his evidence thatsbes the father as a low to
moderate risk of harm to the mother and of no tasthe children.

In the mother’s affidavit sworn 27 April 2011 afealing with matters leading
up to the separation she says:

33. On Monday 6 September 2010 [the father] haslejpt for a week
as he had been using amphetamines and was in abadnand
irritable state. We came home from shopping latthe afternoon
and he started to abuse me in the kitchen. Hectald A to “fuck
off out of the kitchen you stupid little cunt”. told [the father] to
stop speaking to child A like that. He then lost temper, saying
that | turned the children against him and it wsrgy fault. |
went into child A’'s bedroom with the kids but hdldaed me in
and demanded that | come out and talk to him inbmgroom. |
knew he wanted me to go into our bedroom as itadhbtk on the
door. | went out into the lounge room and childoowed me.
[The father] started saying that | was a dumb ahd that | have
fucked up his head. Child A said, “l want to kibu dad, mum, |
want to kill my dad.” | then went into child B’sedroom. [The
father] kept telling me to get into the main bedror I'm going
to blow this place up”. | left child B in her beshd went into the
main bedroom. As soon as | walked into the rooen|decked the
door and told me to shut my mouth and sit on the & there is
going to be a bit of a bang. He had his fist deatin my face and
| was very scared, as | had not seen that looksieyes before. He
threatened to hit me saying, “once I've hit youréhes no going
back, you will be dead”. He then went and cutdhehoses on my
car, revved up the motor and the car motor blew uje then
started threatening to blow the house up whiledh&ren and |
were locked inside. | rang triple O but before plodice could assist
he had a friend [D] pick him up and take him away.

The mother said on previous occasions she hadhiefhome with the children
by jumping over the back fence and hiding beforagdo her mother. | accept that
at separation the father was threatening in a nramstepreviously experienced by the
mother. The interaction on Monday 6 September 2048 followed by the incident
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on 9 September 2010 already described and wheréather threatened to kill the
mother.

The single expert describes the interaction of @&uber 2010 as situational
only. The father describes it as a spur of the sr@mccurrence. Having heard all the
evidence about the relationship between theseegaltdo not accept it was simply
situational. | accept there had been incidentgi@énce in the past with the mother
leaving the father in extreme circumstances. H@meat separation there was an
element in the father's anger that had not beesgpiteon previous occasions.

The mother attributes the father’s anger and belhavio the consumption of
amphetamines over a period of time. The fathes s@&yhas not taken any drugs since
separation, although at the same time he deniedrtigeuse attributed to him by the
mother. His abstinence from drugs post-separasolikely to result from police
interest in his activities, not so much in relati@nhis personal consumption, but in
relation to the sale and supply of drugs to otheks.a matter of self protection, the
father would need to abstain from having anythmga with drugs whatsoever. | am
not satisfied there will be long-term abstinence.

The mother’s fear is fuelled, understandably in@oairt’s view, by a number of
other factors. | accept her evidence that theefatlid try and locate U. He was not
successful in achieving this and the Court canpaicslate what may well have
happened if he had located her. The mere faatyofg to find her in the face of a
restraining order is of concern. | have no dobht tJ was in hiding or, at least, doing
everything she could to avoid having contact with tather. The unfortunate death of
their child is likely to have ended the dynamicsAmen U and the father.

The Court also takes into account that in Octol®di02a specialist section of the
WPU assessed the father as being a serious riskrof to the mother. The father was
assessed as being a certain risk of harm to theenand that the harm or threat of
harm against the mother would occur without exteingervention. That threat
assessment has not changed. The report of thie Ergert was not provided to the
WPU. Neither the father nor his family were intewed.

The police officer said the assessment of threatwed based on what was in the
best interests of the children. The assessmentonascertain the level of threat to the
mother.

The Court does pay attention to this assessmenthen@/PU. It is to be taken
seriously. However, there is also now all the emizk heard at trial to inform the
Court of what is likely to promote the best intésesf the children.

Whilst the report of the single expert is in favaira relationship between the
father and the children being maintained, thisregljizated on a “parenting plan” being
implemented. Mr De Rooster moved away from histesin cross-examination to a
certain extent. In any event, the Court itselfsidars the father to present a risk to the
children that outweighs the benefits of them sedimg in the manner suggested by
the single expert.
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One of the difficulties here is that given there®mrxisted a good relationship
between the father and the children there is thetiemal risk to them if they are
deprived of that relationship with him. The retaiship was halted by the father’s
behaviour. The counter veiling consideration te timce good relationship is what |
consider to be a physical risk to the mother andsiady the children if their
whereabouts are known. A lesser consideratiohasisk to those administering the
Witness Protection Scheme if the whereabouts ofnibéher and children becomes
available to the father or any persons who ardylike do the mother, child A and
child B, or those charged with protecting them haym.

. Parental responsibility

The single expert reports the severity of the ¢onBetween the parties can be
described as high. He details the reasons foathisllows:

. The father feels he has lost his family, wife ahddren;

. The father feels the mother caused the marriagakdown and feels angry
towards her;

. The mother feels the father engaged in verbal @ngical abuse towards her
and denigrated the children;

. The father is threatening and behaves in a thngaj manner to the mother; and
. The mother believes the father abused illicitstabces and has a short temper.

| am satisfied there should be an order that theéhemohas sole parental
responsibility for all aspects of the long-term faed of these children. This includes
making decisions about their upbringing and thesoaiations. | am not satisfied
there is any capacity for discussion, negotiatiorcammon ground between these
parties. The fact of the Witness Protection Schemepled with the dynamics
between these parties makes equal decision makinm@ossibility. | am satisfied
the mother will make decisions that are in the bastests of the children.

. Time spent

Whilst | do not intend to make any orders for comination or time spent
between the father and the children as contemplayedim in his application, | am
satisfied that there should be some link left betwthem and this will be reflected in
the orders | make.

Although, if the father avails himself of the ordethere may be some anxiety
for the mother | consider that it is important tbe children’s long-term welfare to
know their father loves them.

| have provided for the Independent Children’s Lawyor his nominee, to vet
the letters or cards as he is finely attuned totughiz the best interests of the children.
The role of the police serves another purpose hatirelates to the integrity of the
Witness Protection Scheme and the mother’s position

The communications are simply a means to remaitoiurch and should not
include cash amounts.
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The childrenChild A born ... andChild B born ... (“the children”) live with
the mother.

The mother have sole parental responsibilityttierchildren.
The father communicate with the children as fofio

(@) by way of cards on the occasions of Christraaster and each of the
children’s birthdays;

(b) by way of a letter on one occasion in eachnsonth period with the
first six month period to be in the first half 2.

Any communication referred to in paragraph dibé¢ sent to the Independent
Children’s Lawyer for consideration or to such otherson as is nominated by
the current Independent Children’s Lawyer.

The Independent Children’s Lawyer or his nomimedo then provide the
correspondence to the Witness Protection Unit fonsweration and, if
appropriate, provision to the mother and children.

The proceedings otherwise be dismissed.

| certify that the preceding [231] paragraphs atesa copy of the reasons for
judgment delivered by this Honourable Court

Associate



